
Electronic copy available at: http://ssrn.com/abstract=2127212

Aging Democracy & Advancing Technology 

Joseph A. Tomain 

Assistant Professor of Law 

 

1 

 

Advancing Technology & Aging Democracy 

Joseph A. Tomain

 

 

I. INTRODUCTION 

In 1964, Marshall McLuhan wrote, Understanding Media: The Extension of Man.
1
  After 

quoting General David Sarnoff for the view that too often people “make technological 

instruments the scapegoats for the sins of those who wield them,”
2
 McLuhan rejects this view, or 

at least does not fully embrace it.  Instead, McLuhan posits that the increased scale of technology 

affects us in ways that too often go unnoticed.  McLuhan raises the Psalmist warning that “we 

become what we behold.”
3
  If society does not pay attention to the ways that advancing 

technology affects the human individual and culture, then this “somnambulism” could result in 

unintended and undesirable consequences for humanity.
4
  In other words, the implications of 

advancing technology for democracy are filled with both threats and opportunities for societal 

and individual improvement.  It is up to us to decide the acceptable uses of technology in our 

lives and society.   

And, so the question ought to be asked:  What are the implications of an aging democracy 

confronted with technology that is advancing with greater speed than any other time in history?  

Are twenty-first century Americans up to the challenge to reflect upon and confront the 

implications of rapidly advancing technology on our ancestors‟ eighteenth century grand 

experiment of democracy?  Or will we, as citizens of a self-governing society, sleep at the wheel 

and go so far down the road before we realize what freedoms we have lost due to uses of 

                                                 

 Assistant Professor of Law, Florida Coastal School of Law.  Thank you to Russell Weaver and everyone at the 

Free Speech Forum London 2012, Brian Foley, Amanda Reid, and my father, Joseph P. Tomain, for their time and 

helpful comments.  All errors are mine. 
1
 MARSHALL MCLUHAN, UNDERSTANDING MEDIA: THE EXTENSION OF MAN (1964). 

2
 Id. at 26. 

3
 Id. at 33. 

4
 Id. at 26. 
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technology that have detrimental effects on individual liberty and the ability of humans to 

organize social structures in a more egalitarian and person-oriented design?  

I barely know what Instagram is,
5
 but I know a couple of individuals recently sold it for 

one billion dollars to Facebook.
6
  I also know that not all of Instagram‟s current users are happy 

about this acquisition.
7
  Facebook and Google are readily accessible examples of technology as 

both a threat to privacy and an opportunity for greater connections among individuals.
8
  They 

exemplify McLuhan‟s warning that the scale of technological development has affected the 

individual and culture in ways that society at large is not recognizing, or not recognizing quickly 

enough to stem the tide of change.  We are becoming what we behold and do not even realize the 

transformation. 

Most law schools teach a course commonly titled Cyberlaw.
9
  Lawrence Lessig has stated 

that not only does studying cyberlaw provide an opportunity to analyze whether and how 

existing law should apply to cyberspace, but also to reflect on how well existing laws are 

                                                 
5
 “Instagram is essentially a social network built around photography, offering mobile apps that let people add 

quirky effects to their smartphone snapshots and share them with friends.”  Jenna Wortham, Facebook to Buy Photo-

Sharing Service Instagram for $1 Billion, N.Y. TIMES (April 9, 2012), 

http://bits.blogs.nytimes.com/2012/04/09/facebook-acquires-photo-sharing-service-instagram/. 
6
 Evelyn M. Rusli, Facebook Buys Instagram for $ 1 Billion, N.Y. TIMES (April 9, 2012), 

http://dealbook.nytimes.com/2012/04/09/facebook-buys-instagram-for-1-billion/. 
7
 Nick Bilton, Instagram Users Fail to Welcome Their New Overlord, N.Y. TIMES (April 10, 2012), 

http://bits.blogs.nytimes.com/2012/04/10/on-instagram-backlash-about-facebook-acquistion/ (quoting tweets of 

Instagram users unhappy about Facebook‟s acquisition, including: “most of us on IG are on here because it‟s not FB 

not that there‟s anything wrong with FB it‟s just we like the community here…”; “FB just acquired Instagram for $1 

billion…guess its [sic] time to quit Instagram before it becomes like FB/Myspace”; and “I think it would be great if 

every #Instagram user quit in the wake of the FB buy, leaving it worthless.”). 
8
 See, e.g., Kevin J. O‟Brien, Facebook Offers More Disclosure to Users, N.Y. TIMES, (April 10, 2012) 

http://www.nytimes.com/2012/04/13/technology/facebook-offers-more-disclosure-to-users.html; David Streitfeld, 

Data Harvesting at Google Not a Rogue Act, Report Finds, N.Y. TIMES (April 28, 2012), 

http://www.nytimes.com/2012/04/29/technology/google-engineer-told-others-of-data-collection-fcc-report-

reveals.html.  
9
 Eric Goldman, Teaching Cyberlaw, 52 ST. LOUIS U. L.J. 749, 751 (2008) (as of 2008, approximately one-half to 

two-thirds of U.S. law schools regularly offer at least one cyberlaw course).  I imagine that percentage has increased 

since 2008. 

http://bits.blogs.nytimes.com/2012/04/09/facebook-acquires-photo-sharing-service-instagram/
http://dealbook.nytimes.com/2012/04/09/facebook-buys-instagram-for-1-billion/
http://bits.blogs.nytimes.com/2012/04/10/on-instagram-backlash-about-facebook-acquistion/
http://www.nytimes.com/2012/04/13/technology/facebook-offers-more-disclosure-to-users.html
http://www.nytimes.com/2012/04/29/technology/google-engineer-told-others-of-data-collection-fcc-report-reveals.html
http://www.nytimes.com/2012/04/29/technology/google-engineer-told-others-of-data-collection-fcc-report-reveals.html
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working in the offline world.
10

  What follows are four categories of law to consider, both in real 

space and cyberspace: (1) net neutrality; (2) electoral reform; (3) privacy; and (4) intellectual 

property.  The specific areas were chosen because they involve considerations of democratic 

participation and individual rights that advancing technology puts at risk. 

II. NET NEUTRALITY  

A precise definition of net neutrality is elusive.
11

  A basic definition is: “Net Neutrality 

means that Internet service providers may not discriminate between different kinds of online 

content and apps. It guarantees a level playing field for all websites and Internet technologies.”
12

  

The purpose of net neutrality is to protect the “simple but brilliant „end-to-end‟ design of the 

Internet that has made it such a powerful force for economic and social good: All of the 

intelligence and control is held by producers and users, not the networks that connect them.”
13

  In 

other words, net neutrality theory holds that individual freedom and innovation is best served 

through protecting the ability for individual and collaborative creation by limiting the ability of 

gatekeepers (i.e., those that provide connectivity to broadband technology) from interfering with 

end users based on political, economic, or social biases.   

Common carriage analogies provide a helpful framework for understanding the 

importance of net neutrality or protecting the internet‟s generative nature.
14

  Consider the electric 

                                                 
10

 Lawrence Lessig, The Law of the Horse: What Cyberlaw Might Teach, 113 HARV. L. REV. 501, 502 (1999). 
11

 ANGELE A. GILROY, CONG. RESEARCH SERV., RS22444, NET NEUTRALITY: BACKGROUND & ISSUES 1-2 (2008), 

http://www.fas.org/sgp/crs/misc/RS22444.pdf (“There is no single accepted definition of „net neutrality.‟”); Daren 

Read, Net Neutrality & the Electronic Communications Regulatory Framework, 20 INT‟L J.L. & INFO. TECH. 48, 50 

(2012) (same). 
12

 http://www.savetheinternet.com/net-neutrality. 
13

 Lawrence Lessig & Robert W. McChesney, No Tolls on the Internet, WASH. POST (June 8, 2006), 

http://www.washingtonpost.com/wp-dyn/content/article/2006/06/07/AR2006060702108_pf.html.   
14

 At least one commentator proposes a different, but closely-related concept, a generative internet theory.  Jonathan 

L. Zittrain, The Generative Internet, 119 HARV. L. REV. 1974, 1978. (2006) (“Those who make paramount „network 

neutrality‟ derived from end-to-end theory confuse means and ends, focusing on „network‟ without regard to a 

particular network‟s policy influence on the design of network endpoints such as PCs.”).  Zittrain theorizes that it is 

http://www.fas.org/sgp/crs/misc/RS22444.pdf
http://www.savetheinternet.com/net-neutrality
http://www.washingtonpost.com/wp-dyn/content/article/2006/06/07/AR2006060702108_pf.html
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grid.  The electric company does not have the authority to charge an end user more or less based 

on whether the use of electricity is for a television or a toaster, or based on the brand of the 

particular product being used.  Nor is a person who creates a new invention that uses electricity 

required to seek permission from the electric company before connecting it to the electric grid.  

Another analogy is the public roads system.
15

  If preferred status on the public roads system were 

provided to say, Ford owners, that prioritization of road use leads to unfair discrimination against 

drivers of other manufacturers‟ vehicles and creates unfair competition among car 

manufacturers.  There is individual, social and economic value in allowing all drivers the same 

road access, regardless of the manufacturers of their respective vehicles.   

Net neutrality applies similar common carriage principles to the internet.  These 

protections are important because they prevent internet service providers from leveraging their 

control of the “transmission lines” to unfairly compete in the underlying markets that use 

broadband technology.
16

  The underlying markets and uses of broadband technology are virtually 

limitless; and, humans (at least in developed nations) are increasingly dependent on it for daily 

social interactions and business transactions. 

The threat to net neutrality is concentrated private power and its capture of government 

power.  Despite the trope by opponents that net neutrality is a “solution in search of problem,” 

there is a documented problem of internet service providers preventing customers from accessing 

the content and applications of their choice.  A glaring example is Comcast‟s intentional and 

deceptive interference with its customers‟ use of a peer-to-peer file sharing protocol.  The 

                                                                                                                                                             
the generativity, not the open end-to-end principle, that must be preserved and that this generative construct enables 

the necessary dialogue about balancing cybersecurity and internet freedom.  Id. at 1977-78.  
15

 Eduardo Porter, Keeping the Internet Neutral, N.Y. TIMES (May 8, 2012), 

http://www.nytimes.com/2012/05/09/business/economy/net-neutrality-and-economic-equality-are-intertwined.html. 
16

 See Turner Broadcasting System, Inc. v. Federal Commc‟n Comm‟n, 516 U.S. 622 (1994) (holding legislation 

requiring cable operators to carry local broadcast channels constitutionally permissible). 

http://www.nytimes.com/2012/05/09/business/economy/net-neutrality-and-economic-equality-are-intertwined.html
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Federal Communications Commission (FCC) issued an order denouncing Comcast‟s actions and 

constantly changing positions throughout the investigation, and imposed certain requirements on 

Comcast going forward.
17

  This administrative agency order, however, was overturned by a 

federal appellate court based on a finding that the FCC lacked the authority to impose these 

requirements.
18

  Subsequently, the FCC issued a Report and Order that set forth limited net 

neutrality rules.
19

  One of the key flaws in the FCC‟s rules is that discrimination on mobile 

broadband connections is permitted, whereas such discrimination is not allowed on fixed 

broadband connections.
20

  While net neutrality proponents continue to push for more holistic net 

neutrality protection, internet service providers are challenging these watered-down rules as 

unauthorized, too restrictive and purportedly a violation of an internet service provider‟s First 

Amendment rights.
21

   

Only a handful of corporations provide broadband connectivity.  Verizon, AT&T, 

TimeWarner and Comcast are dominant players.  Comcast is particularly concerning because it 

                                                 
17

 Comcast Network Management Practices Order, 23 FCC Rcd 13028 (2008). There are other examples of 

discrimination by an internet service provider that prevented its customers from accessing the content or application 

of their choice. An AT&T subsidiary prevented its internet customers from connecting to PayPal and other online 

payment systems because it sought to channel those customers to its partner, Direct Bill, one of PayPal‟s 

competitors.  Task Force on Competition Policy and Antitrust Law: Hearing on “Net Neutrality and Free Speech on 

the Internet,” Before the H. Comm. on the Judiciary, 110th Cong. (Mar. 11, 2008) (statement of Caroline 

Frederickson), http://judiciary.house.gov/hearings/pdf/Fredrickson080311.pdf. A rural telephone company that also 

provided broadband access via DSL blocked access to VoIP services because it competed with the company‟s 

telephone service.  Madison River Communications, LLC and Affiliated Companies Order, 20 FCC Rcd 4295 

(2005). 
18

 Comcast Corp. v. FCC, 600 F.3d 642 (D.C. Cir. 2010). 
19

 Preserving the Open Internet Broadband Indus. Practices, Report & Order, 25 FCC Red. 17,905 (Dec. 23, 2010). 
20

 The FCC‟s December 2010 report and order provides these rules: 

i. Transparency. Fixed and mobile broadband providers must disclose the network management 

practices, performance characteristics, and terms and conditions of their broadband services; 

ii. No blocking. Fixed broadband providers may not block lawful content, applications, services, 

or non-harmful devices; mobile broadband providers may not block lawful websites, or block 

applications that compete with their voice or video telephony services; and 

iii. No unreasonable discrimination. Fixed broadband providers may not unreasonably 

discriminate in transmitting lawful network traffic. 

Id. at 17906 ¶ 1 (emphasis in original). 
21

 See, e.g., Violet Blue, Verizon Wireless Wants to “Edit” Your Internet Access, CNET (July 11, 2012 3:09 PM), 

http://news.cnet.com/8301-13510_3-57470566-21/verizon-wireless-wants-to-edit-your-internet-access/. 

http://judiciary.house.gov/hearings/pdf/Fredrickson080311.pdf
http://web2.westlaw.com/find/default.wl?mt=208&db=4493&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2016798973&serialnum=2006316209&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=7DFC62C5&rs=WLW12.04
http://web2.westlaw.com/find/default.wl?mt=208&db=4493&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2016798973&serialnum=2006316209&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=7DFC62C5&rs=WLW12.04
http://web2.westlaw.com/find/default.wl?mt=208&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2024220467&serialnum=2021682767&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=B5F86443&referenceposition=646&rs=WLW12.04
http://news.cnet.com/8301-13510_3-57470566-21/verizon-wireless-wants-to-edit-your-internet-access/
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owns a controlling share of NBC and all its properties, and is America‟s largest cable and 

residential internet service provider.
22

 It is a classic example of vertical integration.  While 

vertical integration is not an inherently problematic concept in the abstract, there are inherent 

concerns when communication markets are vertically integrated because of tendencies to 

concentrate power in the hands of few owners and to shut out independent voices and new 

market entrants.
23

   One need not reach moral judgments about Comcast to have concerns about 

this vertical integration.  One need only recognize that Comcast has natural business incentives 

that conflict with the public interest in the free flow of information.  For example, Comcast has 

the natural business incentive to discriminate against content and providers that compete with its 

NBC properties.  The Comcast-NBC merger, approved by a 4-1 vote of the FCC Commissioners 

was hotly contested by lobbyists on both sides of the issue. 

An anecdote of regulatory capture, and one that is subject to difference of opinion, 

involves former FCC Commissioner Meredith Attwell Baker.  Within four months after voting to 

approve this controversial merger, she announced that she would leave the FCC when her term 

expired to accept a position with Comcast.
24

 At Comcast, she serves as senior vice president for 

government affairs for NBC Universal.  Now, this is not proof of a quid pro quo, but would she 

have received the job offer had she voted against the merger?  Did this prospect influence her 

decision making process? Most importantly, is the Comcast-NBC merger in the public interest?  

This anecdote is but one example of the golden revolving door between industry and the 

government actors that are supposed to carry out the will of the people, not the highest bidder. 

                                                 
22

 http://www.freepress.net/ownership/chart#charts_cable-telecommunications. 
23

 See Ted Turner, My Beef with Big Media: How Government Protects Big Media & Shuts Out Upstarts Like Me, 

WASH. MONTHLY (July / August 2004), http://www.washingtonmonthly.com/features/2004/0407.turner.html. 
24

 Edward Wyatt, F.C.C. Commissioner Leaving To Join Comcast, N.Y. TIMES (MAY 11, 2011), 

http://mediadecoder.blogs.nytimes.com/2011/05/11/f-c-c-commissioner-to-join-comcast/. 

http://www.freepress.net/ownership/chart#charts_cable-telecommunications
http://www.washingtonmonthly.com/features/2004/0407.turner.html
http://mediadecoder.blogs.nytimes.com/2011/05/11/f-c-c-commissioner-to-join-comcast/
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While one might respond that the seeming unlimited nature of the internet reduces the 

need to worry about control of gatekeepers, Tim Wu explains that the intrusion of gatekeepers 

routinely occurs when new information technologies disrupt existing ones.
25

  The internet is 

simply the most recent disruptive technology.  Without robust net neutrality protection, the 

promise of the internet as a democratizing opportunity for society is greatly reduced.  Because of 

the economic incentives of those that provide connectivity to the internet and their lobbying 

influence over government actors, it is important for citizens to make their voices heard that net 

neutrality must be a fundamental principle of our digital world.  Without net neutrality, 

gatekeepers will continue to compartmentalize and control online communications with 

detrimental consequences to free speech, individual freedom and ground-up community-based 

innovation. 

III. ELECTORAL REFORM 

Advancing technology holds a variety of opportunities for improving the core activity in a 

democracy: voting.  Two related considerations are (1) vote-swapping is protected First 

Amendment activity and (2) perhaps it is time to institute a national popular vote for presidential 

elections. 

A. Vote-Swapping Is Constitutional. 

In 2007, the Ninth Circuit Court of Appeals held that vote-swapping is a constitutionally 

protected activity.
26

  Porter v. Bowen dates to the 2000 presidential election when citizens 

formed a vote-swapping website. The purpose was to have the Green Party candidate, Ralph 

Nader, receive five percent of the national popular vote, without hurting Al Gore‟s chances of 

                                                 
25

 See, generally, TIM WU, THE MASTER SWITCH: THE RISE & FALL OF INFORMATION EMPIRES (2010). 
26

 Porter v. Bowen, 496 F.3d 1009 (9th Cir. 2007). 
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winning the Electoral College.  If the Green Party received five percent of the national popular 

vote, it would qualify for federal funding in the next election.  

Voters in “safe” states – states that would certainly go for Gore or certainly go for George W. 

Bush – could swap their votes with voters in swing states.  For example, a voter in the swing 

state of Ohio who wanted to vote for Nader would vote for Gore, while swapping her vote with a 

voter who would vote for Nader in say, Alabama (a safe state for Bush) or Massachusetts (a safe 

state for Gore).  Shortly after this vote-swapping website began, at least one other website was 

created that allowed voters to swap votes for any third-party candidates with either Bush or Gore, 

thus expanding vote-swapping beyond Nader-Gore swaps to swaps between any third-party 

candidate and either majority party candidate. 

The California Secretary of State asserted that this activity violated both the state election 

laws and criminal laws.  The Ninth Circuit disagreed and held that the First Amendment 

protected vote-swapping.  Thus, one opportunity that advancing technology provides is the 

ability to strategically vote for the president and to empower third-parties.  At least in 2000, 

citizens of our aging democracy did not sleepwalk through this opportunity.  There is, however, a 

more sensible and direct solution than vote-swapping. 

B. The Electoral College is an Anachronism.   

Technology allows information to spread across the country instantaneously, let alone the 

world.  This exponential advancement in the state of technology materially changes the 

democratic process from that existing at the time of the Framers of the Constitution.  Why should 

we acquiesce to an electoral process where candidates and “unaffiliated” SuperPACs focus 

virtually all of their time and energy on a few swing states? An “every town counts” presidential 
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campaign slogan and strategy in 2012 merely meant some towns in some swing states.
27

  More 

specifically, it meant a five-day bus tour through a handful of small towns in six of the fifty 

United States.
28

  The slogan that every towns counts is inspiring and democratic in a candidate 

for national office, but is betrayed by only visiting twelve percent of the states for less than one 

week. 

Digital communications technology makes a national popular vote system more practical 

than it would have been in the late eighteenth century. Whether one is in Wyoming or 

Washington D.C., real-time information is available through broadband, not to mention cable 

and radio. Is it not better for candidates to have an incentive to campaign in all fifty states by 

making every citizen's vote count in the final tally?  It is no defense of the Electoral College to 

say it protects small states.  Whether large or small, the current system leads campaign strategists 

to ignore states that do not swing, including California, New York and Texas.
29

  Is it likely that 

voters on the losing end in a safe state might be more motivated to actually vote if they know it‟s 

not in vain?  Studies show that voter turnout is depressed in “safe” states because voters know 

that their vote is essentially meaningless.
30

  While a constitutional amendment abrogating the 

                                                 
27

 In June 2012, presidential candidate, Mitt Romney, embarked on a campaign trip and bus labeled, “Every Town 

Counts.”  Evoking McLuhan, a New York Times article on this and other presidential bus tours with slogans reads, 

“If medium is the message, bus tours are about running voters over with the theme.”  Sarah Wheaton, Putting Their 

Trademarks on the Campaign Bus Tour, N.Y. TIMES (June 19, 2012), 

http://query.nytimes.com/gst/fullpage.html?res=9C05E6DE1238F93AA25755C0A9649D8B63. 
28

 Romney‟s bus tour traveled to Iowa, Michigan, New Hampshire, Ohio, Pennsylvania and Wisconsin.  

Ari Shapiro, Romney Rolls Into States Where „Every Town Counts‟, NAT‟L PUB. RADIO (June 16, 2012), 

http://www.npr.org/2012/06/16/155169598/romney-rolls-into-states-where-every-town-counts.  
29

 Jamin B. Raskin, Neither the Red States nor Blue States But the United States: The National Popular Vote & 

American Political Democracy, 7 ELECTION L.J. 188, 190-91 (2008). Raskin notes that “12 of the 13 least populous 

states are also in the dejected „safe‟ column.” Id. at 190.  The safe small red states are Alaska, Idaho, Montana, 

North Dakota, South Dakota and Wyoming. Id. at 191.  The safe small blue states are Delaware, Hawaii, Maine, 

Vermont and Washington D.C. Id. at 190. 
30

 JOHN R. KORZA, ET AL., EVERY VOTE EQUAL: A STATE-BASED PLAN FOR ELECTING THE PRESIDENT BY NATIONAL 

POPULAR VOTE 15 (2d ed. 2008) (citing PEITRO S. NIVOLA, THINKING ABOUT POLITICAL POLARIZATION, THE 

BROOKINGS INST. POL‟Y BRIEF 139 (Jan. 2005); COMMITTEE FOR THE STUDY OF THE AMERICAN ELECTORATE, 

PRESIDENT BUSH, MOBILIZATION DRIVES PROPEL TURNOUT TO POST-1968 HIGH (2004)). 

http://query.nytimes.com/gst/fullpage.html?res=9C05E6DE1238F93AA25755C0A9649D8B63
http://www.npr.org/2012/06/16/155169598/romney-rolls-into-states-where-every-town-counts
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Electoral College would be the most direct method of moving to a national popular vote, another 

method of instituting this legal reform may be possible. 

There is an organized movement for instituting a national popular vote.
31

  The national 

popular vote plan involves a legislative pact among states to provide all of a state‟s electoral 

votes to the national popular vote winner, regardless of which candidate received the most votes 

in that state.
32

  By its terms, the plan will only be implemented once enough states have enacted 

this legislative pact to provide the national popular vote winner with the sufficient amount of 

Electoral College votes to win the election.
33

  Eight states and Washington D.C., possessing 

forty-nine percent of the electoral votes needed to deliver an Electoral College victory, have 

enacted such legislation.
34

   

Technological advancement allows a more direct democracy, one more truly reflective of the 

will of the people.  After all, if there were no Electoral College, there would be no need to 

engage in vote-swapping.  While it‟s hard not to forget that Gore won the national popular vote 

in 2000 but lost the election,
35

 it‟s also worth noting that Obama‟s “landslide” victory in 2008 

was not so large when considering the national popular vote margin.  Obama won 67.8% of the 

Electoral College (365 to 173), but only 53% of the national popular vote.
36

 

As the creative vote-swapping strategy shows, digital communications technology provides 

new opportunities for individuals to play a greater role in our self-governing society.  

Technological advancement, however, offers more than an opportunity to manipulate the 

                                                 
31

 See http://www.nationalpopularvote.com/index.php. 
32

 KORZA, ET AL., supra note 30, generally; see also http://www.fairvote.org/what-is-the-national-popular-vote-

plan#.T6qUn9WpSZS. 
33

 Art. IV, National Popular Vote Interstate Compact, http://www.nationalpopularvote.com/resources/43-Compact-

TAATS-V43.pdf. 
34

 The eight states are California, Hawaii, Illinois, Maryland, Massachusetts, New Jersey, Vermont and Washington.  

http://www.nationalpopularvote.com/. 
35

 See Bush v. Gore, 531 U.S. 98 (2000). 
36

 http://www.cnn.com/ELECTION/2008/results/president/. 

http://www.nationalpopularvote.com/index.php
http://www.fairvote.org/what-is-the-national-popular-vote-plan#.T6qUn9WpSZS
http://www.fairvote.org/what-is-the-national-popular-vote-plan#.T6qUn9WpSZS
http://www.nationalpopularvote.com/resources/43-Compact-TAATS-V43.pdf
http://www.nationalpopularvote.com/resources/43-Compact-TAATS-V43.pdf
http://www.nationalpopularvote.com/
http://www.cnn.com/ELECTION/2008/results/president/
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Electoral College.  It provides the opportunity to reflect on whether the Electoral College 

remains desirable in the twenty-first century.
37

  In any case, some improvement to our 

presidential election process is normatively desirable in light of the shallow, widespread and 

false overgeneralization that we live in a two-tone country of red and blue states.
38

    

IV. PRIVACY 

Technological advancement holds little, if any, promise for privacy these days.  Advancing 

technology brings mostly threats, potential and realized, to privacy interests, from apps 

collecting data in address books to employers asking for Facebook passwords and much more.  

That‟s not a cellphone in your pocket; it‟s a “tracking device.”
39

  But existing law does hold 

some promise and these threats provide the opportunity to reconsider existing law in both the 

real world and cyberspace, just as the technology that allows vote-swapping provides the 

opportunity to reconsider whether the Electoral College is an anachronism. 

A. Intrusion Upon Seclusion.   

Louis Brandies and Samuel Warren‟s famous 1890 article, The Right to Privacy,
40

 was a 

reaction to then-new developments in photographic technology, as well as the expansion of press 

coverage into private affairs.   In 1960, William Prosser categorized the right to privacy as four 

                                                 
37

 Whether the current iteration of the national popular vote plan is desirable or would be effective is unsettled.  See, 

e.g., Sanford Levinson, John McGinnis, Daniel H. Lowenstein, Should we Dispense with the Electoral College?, 

156 U. PA. L. REV. PENNUMBRA 10 (2007) (a proponent and two opponents of a national popular vote debate the 

issue).  Another scholar doubts that a national popular vote is normatively more desirable than some form of a 

malapportioned process for electing the president and is certain that the current national popular vote interstate 

compact adopted by eight states and Washington D.C. is the wrong way to approach the issue because it will create 

more problems than it solves.  Norman R. Williams, Reforming the Electoral College: Federalism, Majoritarianism, 

& the Perils of Subconstitutional Change, 100 GEO. L.J. 173 (2011).  Williams concludes that a constitutional 

amendment is the appropriate way to effect this legal change, assuming it is a desirable change at all. 
38

 There are alternatives to the current national popular vote interstate compact.  E.g. Alexander S. Benkley, The 

Good, the Bad, & the Ugly: Three Proposals to Introduce the Nationwide Popular Vote in U.S. Presidential 

Elections, 106 MICH. L. REV. FIRST IMPRESSIONS 110 (2008) (briefly outlines alternative proposals). 
39

 Paul Ohm, The Fourth Amendment in a World Without Privacy, 81 MISS. L.J. 1309, 1310 (2012) (“Every year, 

companies . . . spend millions of dollars developing new services that track, store, and share the words, movements, 

and even the thoughts of their customers. . . . Millions now own sophisticated tracking devices (smartphones) 

studded with sensors and always connected to the Internet.”). 
40

 Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 HARV. L. REV. 193 (1890).   
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separate torts, including intrusion upon seclusion.
41

  Intrusion upon seclusion is based on the way 

information is gathered.  If the method of gathering private information is highly offensive to a 

reasonable person, then there is a tort claim.  Similar to Brandeis and Warren‟s development of a 

new legal theory of privacy in light of technological changes in the late nineteenth century, a 

couple of scholars have recently suggested that the intrusion upon seclusion claim could provide 

a remedy and legal deterrent for certain online data collection practices.
42

  The secretive and 

intrusive nature of data collection makes intrusion upon seclusion a viable claim in the digital 

age.  But, in many cases, there may be an impediment to this tort claim: “consent.” 

B. Contract Law 

Did I consent to data collection because I clicked “I agree” to a voluminous, vague and 

broadly written set of terms and conditions . . . that I did not read?  Did I agree to data collection 

merely by continuing to visit a website or use an app with a term that states my continued use is 

an expression of my consent to terms I did not read and cannot change?
43

  Formalistic, 

mechanical application of contract law recognizes such actions as consent. Such an approach to 

consent theory is legal fiction.
44

  Thus, here we see an opportunity to reconsider what it means to 

consent to the terms of an agreement.   

“Theories are problem-solving devices.”
45

  Current consent theory relies heavily on 

“manifested” consent.
46

  Manifested consent is not subjective assent to the specific terms, but an 

                                                 
41

 William L. Prosser, Privacy, 48 CALIF. L. REV. 383 (1960).  Prosser‟s other three invasion of privacy torts are: (1) 

appropriation; (2) public disclosure of private facts; and (3) false light. 
42

 Adam Pabarcus, Are “Private” Spaces on Social Networking Websites Truly Private?  The Extension of Intrusion 

Upon Seclusion, 38 WM. MITCHELL L. REV. 391 (2012) (intrusion upon seclusion should apply to private areas on 

social networking websites); Jane Yakowitz, Space Invaders: Intrusion in the Digital Age, 88 NOTRE DAME L. REV. 

(forthcoming 2012) (intrusion claims better serve online privacy interests and avoid conflict with the First 

Amendment than privacy theories focused on dissemination and re-use of information). 
43

 Margaret Jane Radin, Commentary, Boilerplate Today: The Rise of Modularity & The Waning of Consent, 104 

MICH. L. REV. 1223, 1231 (2006). 
44

Id. 
45

 Randy Barnett, A Consent Theory of Contract, 86 COLUM. L. REV. 269, 269 (1986). 



Aging Democracy & Advancing Technology 

Joseph A. Tomain 

Assistant Professor of Law 

 

13 

 

objective outward manifestation signaling agreement to legal enforcement of those terms, as well 

as to default rules when disputes arise that the terms do not address.
47

  A signature at the end of a 

written contract, or clicking, “I agree,” in an online transaction is generally a sufficient 

manifestation of assent for courts to find that a party has agreed to the terms of the contract, 

regardless of whether a party understood or read the terms.  Put another way, a party‟s outward 

conduct manifests consent to the assumption of the risk of a bad deal, or a license for a court or 

legislature to provide interpretations and default rules that might not reflect either party‟s 

intentions.
48

   

This objective version of consent theory places too much weight on a signature or click 

of a button, especially when the agreement is an adhesion contract.
49

  Because of imbalances in 

power and lack of alternatives that form the landscape of twenty-first century American society, 

the “manifested” consent theory is faulty.  Concerns about enforcement of adhesion contracts 

predate the digital era.
50

  Online transactions, however, are particularly troublesome because they 

raise new concerns about privacy and the commodification of people themselves through data 

collection and trade.
51

 While it is reasonable to find that a consumer consented to the allowable 

minutes and monthly payment for her new mobile device, the same cannot be said for the myriad 

boilerplate terms that the telecommunications companies had sophisticated and expensive 

lawyers draft.  The problem of fictional consent via the manifestation theory is exacerbated in a 

                                                                                                                                                             
46

 Id. 
47

 Randy Barnett, The Sounds of Silence: Default Rules & Contractual Consent, 78 VA. L. REV. 821 (1992).  Barnett 

tempers his vision of consent theory by stating that legal enforcement based on a theory of manifested consent is 

subject to limitations for reasons of justice and fairness.  Randy Barnett, Afterword, … And Contractual Consent, 3 

S. CAL. INTERDISC. L.J. 421, 435 (1993).   
48

 See Lawrence Kalevitch, Gaps in Contracts: A Critique of Consent Theory, 54 MONT. L. REV. 169, 181 (1993). 
49

 Id. at 184. 
50

 Todd D. Rakoff, Contracts of Adhesion: An Essay in Reconstruction, 96 HARV. L. REV. 1173 (1983).  Rakoff 

proposes that boilerplate terms should be presumptively enforceable. 
51

 See, generally, Nancy J. King, Direct Marketing, Mobile Phones, & Consumer Privacy: Ensuring Adequate 

Disclosure & Consent Mechanisms for Emerging Mobile Advertising Practices, 60 FED. COMM. L.J. 229 (2008). 
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pluralistic society where individuals have different worldviews, let alone legal sophistication and 

access to legal representation in their transactions, especially seemingly mundane ones.
52

  With 

the advent of new policy concerns regarding privacy and data collection, the theory that, at least 

some, boilerplate terms should be presumptively unenforceable deserves greater attention.
53

 

Modern society is not a world where parties of relatively equal bargaining power negotiate 

and agree to the terms of a contract, especially when considering transactions between 

individuals and corporate entities. Yet, the law continues to ignore reality and holds consumers 

(people I prefer to call citizens, or people) to unfavorable terms when they cannot really be said 

to have meaningfully consented to all the terms of an adhesion contract.  Once again, 

technological developments help illuminate not only how law should be applied to new 

technologies, but also to reconsider whether existing law needs to be rethought in the offline 

world, as well as in cyberspace. 

C. State Action Doctrine Revisited 

Generally and broadly speaking, the state action doctrine holds that constitutional rights only 

apply against government actors, not private actors.  A criticism of the doctrine is that it rests on 

the “illusory hope” that the line between public and private actors is a workable dichotomy.
54

  

The space between public and private grows increasingly blurry in the twenty-first century.    

In violation of the Fourth Amendment and the Foreign Intelligence Surveillance Act (FISA), 

the George W. Bush Administration engaged in widespread illegal warrantless wiretapping on 

Americans‟ emails and phone calls.
55

  The government enlisted the help of telecommunications 

                                                 
52

 See Kalevitch, supra note 48, at 182. 
53

 See Rakoff, supra note 50.   
54

 PATRICIA L. BELLIA, ET AL., CYBERLAW: PROBLEMS OF POLICY & JURISPRUDENCE IN THE INFORMATION AGE 328 

(3d ed. 2007). 
55

 James Risen & Eric Lichtblau, Bush Lets U.S. Spy On Callers Without Courts, N.Y. TIMES (December 16, 2005), 

http://www.nytimes.com/2005/12/16/politics/16program.html?pagewanted=all. 

http://www.nytimes.com/2005/12/16/politics/16program.html?pagewanted=all
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companies to conduct this surveillance.   After disclosure of this program, Congress considered 

legislation to expand the scope of government authority to engage in such surveillance going 

forward, as well as to provide retroactive immunity to the telecommunications companies that 

assisted in the prior illegal surveillance. 

During the 2008 primary campaign, then-Senator Obama vowed to filibuster any FISA 

amendment that included retroactive immunity for telecommunications companies that assisted 

in the illegal warrantless wiretapping of Americans emails and telephones.
56

  In July 2008, he 

failed to live up to his word proving to tens of thousands of his supporters that he might not be 

the change he said he was.
57

 Obama voted in favor of the FISA amendment bill that contained 

retroactive immunity and also expanded the authority for government surveillance of Americans‟ 

communications.   Utilizing a page on Obama‟s own social networking site, tens of thousands of 

his supporters urged him to return to his original opposition to retroactive immunity. This 

vignette illustrates how advancing technology can improve the ability for individuals to 

participate in democratic processes through collective action.  It also raises concerns about just 

how much the government is monitoring citizens‟ communications and what role private 

companies are playing in this data collection.  The concern about disclosure by private 

companies at the request of government actors persists and grows.
58

 

                                                 
56

 James Risen, Obama Voters Protest His Switch on Telecom Immunity, N.Y. TIMES (July 2, 2008), 

http://www.nytimes.com/2008/07/02/us/politics/02fisa.html.  
57

 Noam Cohen, A Political Agitator Finds a Double-Edged Weapon, N.Y. TIMES (July 6, 2008), 

http://www.nytimes.com/2008/07/06/us/politics/06website.html. 
58

 Eric Lichtblau, More Demands on Cell Carriers, N.Y. TIMES (July 8, 2012), 

http://www.nytimes.com/2012/07/09/us/cell-carriers-see-uptick-in-requests-to-aid-

surveillance.html?pagewanted=all (“In the first public accounting of its kind, cellphone carriers reported that they 

responded to a startling 1.3 million demands for subscriber information last year from law enforcement agencies 

seeking text messages, caller locations and other information in the course of investigations.”). 

http://www.nytimes.com/2008/07/02/us/politics/02fisa.html
http://www.nytimes.com/2008/07/06/us/politics/06website.html
http://www.nytimes.com/2012/07/09/us/cell-carriers-see-uptick-in-requests-to-aid-surveillance.html?pagewanted=all
http://www.nytimes.com/2012/07/09/us/cell-carriers-see-uptick-in-requests-to-aid-surveillance.html?pagewanted=all
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We should rethink the state action doctrine.  More accurately stated, we should continue to 

rethink the state action doctrine.
59

  Should constitutional rights apply against private actors in 

some instances?  The Bill of Rights did not always apply to the states.  It had to be incorporated 

by the Fourteenth Amendment and court interpretation of law.  Private actors regularly breach 

individuals‟ online privacy through the surreptitious collection and exchange of data, placement 

of cookies on computers and use of location tracking devices, to name just a few concerns.  Such 

spying would be offensive to most Americans if it were conducted by the government.  The mere 

fact that a private actor is engaging in similar intrusions into the lives of citizens does not 

ameliorate the invasion, regardless of whether the private actor shares the information with the 

government.  Large institutional actors, both public and private, threaten individual liberty 

interests of the people. 

The U.S. Supreme Court has already applied constitutional rights against private actors.  In 

Marsh v. Alabama,
60

  for example, the Court held that a town owned by a private company 

violated a citizen‟s First Amendment rights when it arrested her for criminal trespass.  The 

citizen had the right to stand on a sidewalk in the business district and distribute religious 

literature, regardless of whether the town was owned by a private company.  Marsh was the high 

water mark of the extension of individual citizens‟ rights against private entities pursuant to U.S. 

constitutional protections because the shopping mall line of cases pullback on the application of 

First Amendment rights to restrict private corporate behavior.
61

  But, shopping malls are not 

                                                 
59

 Erwin Chemerinsky, Rethinking State Action Doctrine, 80 Nw. U. L. Rev. 503, 507 (1985) (“The state action 

requirement is undesirable because it requires courts to refrain from applying constitutional values to private 

disputes even though there is no other form of effective redress.”). 
60

 326 U.S. 501 (1946). 
61

 Amalgamated Food Employees Union v. Logan Valley Plaza, Inc., 391 U.S. 308 (1968); Lloyd Corporation v. 

Tanner, 407 U.S. 551 (1972); Hudgens v. National Labor Relations Board, 424 U.S. 507 (1976).  In Logan Valley, 

the Court held that a privately owned shopping violated the First Amendment by enjoining a protest against one of 

its tenant‟s that refused to unionize. The Court reasoned that the shopping center was functionally equivalent to the 
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fundamental means of mass communication and the Court‟s 1994 Turner Broadcasting opinion 

makes clear that the First Amendment allows government regulation of private actors to protect 

the openness of critical pathways of communication.
62

   Thus, it would not be breaking totally 

new ground for courts or Congress to establish that a citizen‟s constitutionally enumerated rights 

apply against abuses of concentrated power, whether public or private.
63

 

Of course, one ought to ask what policy considerations underlie the rights set forth in the 

Constitution.  Why did our ancestors (figuratively speaking for most Americans) leave England?  

Did they seek to flee from any sense of government power, or from abuse of government power? 

Why didn‟t they have equal outrage and motivation to cross the Atlantic Ocean because of 

abuses of concentrated private power?  Because concentration of private power did not exist then 

in the way it does today. The corporate form of the twenty-first century is dramatically different 

from the time the Framers.   

The abuse of concentrated power is an affront to individual liberty. That liberty interest 

should be protected by our founding document, regardless of whether the abuse of power is 

public or private.  The Ninth Amendment is a possible source of authority to apply against 

invasions of privacy by private power:  “The enumeration in the Constitution, of certain rights, 

                                                                                                                                                             
business district in Marsh.  Logan Valley, 391 U.S. at 318.  Four years later, the Court did not expressly overrule 

Logan Valley, but made a questionable distinction.  In Lloyd Corporation, the Court held that a privately owned 

shopping mall did not violate the First Amendment when it prohibited individuals from distributing handbills 

protesting the draft and Viet Nam War. The Court distinguished Logan Valley by stating the material difference 

between the cases was the content of the messages. In Logan Valley, the protest related to one of the mall‟s tenants, 

whereas in Lloyd Corporation the handbills were unrelated to the mall‟s activities.  Lloyd Corporation, 407 U.S. at 

561-567.  Thus, the former could not be banned, but the latter could.  Four years later, the Court declared that Lloyd 

Corporation overruled Logan Valley sub silentio because the First Amendment does not permit control of speech in 

malls to depend on the content of the speech.  Hudgens, 424 U.S. at 518.  In a subsequent case, however, the Court 

upheld the constitutionality of a provision of the California Constitution that protected the free speech and petition 

rights of individuals in privately-owned shopping malls.  Pruneyard Shopping Center v. Robins, 447 U.S. 74 (1980). 
62

 Turner Broadcasting, supra note 16, at 657 (“First Amendment's command that government not impede the 

freedom of speech does not disable the government from taking steps to ensure that private interests not restrict, 

through physical control of a critical pathway of communication, the free flow of information and ideas.”). 
63

 To be sure, however, “constitutional jurisprudence, built firmly atop a foundation of state action, does not lend 

itself easily to the idea that private action can give rise to constitutional problems.” Ohm, supra note 39, at 1388. 
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shall not be construed to deny or disparage others retained by the people.”
64

 The Framers of the 

Constitution could not have foreseen the technological world of the twenty-first century.  Now is 

the appropriate time to engage in extended discourse about some of those unenumerated rights 

whose importance could be clearly seen only in our digital age, such as a right protecting against 

surreptitious data collection by broadband service providers, websites, apps and government 

actors.  Data is being collected almost reflexively in greater degrees and kinds than in the past.  

Data will continue to be collected and used in ways that we do not anticipate.  These dramatic 

changes in public and private data collection call for reflection on individual rights that may have 

been taken for granted in the past. 

Moreover, the state action doctrine might not be an impediment. The Ninth Amendment 

protects unenumerated rights, rights that conceivably may exist against private actors.
65

  While 

the Ninth Amendment is not a likely a source of law to rest a case upon, you may say I‟m a 

dreamer.
66

  The political feasibility of an idea is not a dispositive test of the worth of its 

                                                 
64

 U.S. CONST. amend. IX. In recent years, several scholars have expounded upon the history, meaning and 

possibilities for Ninth Amendment jurisprudence going forward.  E.g. KURT T. LASH, THE LOST HISTORY OF THE 

NINTH AMENDMENT (2009); DANIEL A. FARBER, RETAINED BY THE PEOPLE: THE “SILENT” NINTH AMENDMENT & 

THE CONSTITUTIONAL RIGHTS AMERICANS DON‟T KNOW THEY HAVE (2007); CALVIN R. MASSEY, SILENT RIGHTS: 

THE NINTH AMENDMENT & THE CONSTITUTION‟S UNENUMERATED RIGHTS (1995). 
65

 Kurt T. Lash, Three Myths of the Ninth Amendment, 56 DRAKE L. REV. 875, 877 (2008) (explaining that the 

language of the Ninth Amendment is expansive and protects a variety of rights, including: “(1) alienable and 

unalienable rights; (2) positive rights; (3) individual rights; (4) collective revolutionary rights; (5) majoritarian 

democratic rights; and the retained rights of the sovereign states.”).  There are, however, other interpretations of the 

Ninth Amendment.  E.g. Randy Barnett, The Golden Mean Between Kurt & Dan: A Moderate Reading of the Ninth 

Amendment, 56 DRAKE L. REV. 897, 898-99 (Barnett believes that Lash‟s interpretation goes too far and that the 

Ninth Amendment, “recognizes all of the individual liberties of the people; however, it does not recognize a 

collective right that goes beyond that.”). 
66

 John Lennon, “Imagine” (released 1971) (“You may say I‟m dreamer, but I‟m not the only one. I hope someday 

you‟ll join us.”).  I am far from the only one exploring new ways to protect liberty interests in the face of long-

standing interpretations of constitutional law. In challenging the continuation of the state action doctrine, 

Chemerinsky states: “History shows that if doctrines and concepts are attacked long enough and hard enough they 

may begin to crumble.” Chemerinsky, supra note 59, at 556. Ohm explains that privacy has been a proxy for Fourth 

Amendment protection, but it is no longer a useful proxy in the digital age.  Ohm, supra note 39, at 1354.  Instead, 

the “new Fourth Amendment” must protect against “power” if it is to continue serving as “an important bulwark of 

liberty in these changing times.”  Id. at 1355.  Finally, JoEllen Lind explains how the Ninth Amendment provides an 

opportunity to reconceptualize the relationship between individual liberty and community as interdependent, as 

opposed to in conflict.  JoEllen Lind, Liberty, Community, & the Ninth Amendment, 54 OHIO ST. L.J. 1259 (1993). 
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exploration.
67

  With the enormous and often opaque, if not secret, intrusion into the privacy and 

movements of people, further exploration on the unenumerated rights protected by the 

Constitution is warranted as our world that creeps closer to George Orwell‟s Nineteen Eighty-

Four. 

V. INTELLECTUAL PROPERTY 

As James Boyle has noted, the changes in intellectual property law have only gone one 

way: providing more and more protection to rights holders.
68

  In large part, this enclosure 

movement is a result of legislative capture.
69

  But-for the confluence of interests from new 

technology companies in Silicon Valley combined with grassroots and netroots activism on the 

left and right, the Stop Online Privacy Act (SOPA) and Protect IP Act would probably have 

sailed through Congress.
70

  The recent controversy regarding SOPA and the Protect IP Act bring 

into sharp relief the struggle to balance the protection of intellectual property rights with the 

public‟s ability to make use of others‟ works.   There are legitimate interests on both sides.   

Creators of content need the incentive to create works or the public loses the benefits of 

new creative works.  The concerns of content creators are legitimately heightened because of 

how advancing technology makes copying so easy today.   Citizens desire and exercise (if not 

                                                 
67

 See David Schizer, Subsidizing the Press, 3 J. LEGAL ANALYSIS 1, 30-31 (2011) (“This issue [of political 

feasibility] should not be overemphasized, since it is worth knowing about strong proposals, even if they would 

encounter stiff political opposition.”). 
68

 JAMES BOYLE, THE PUBLIC DOMAIN: ENCLOSING THE COMMONS OF THE MIND 35 (2008) (“. . . we have been 

expanding intellectual property rights relentlessly . . .”); see also Yochai Benkler, Free as the Air to Common Use: 

First Amendment Constraints on Enclosure of the Public Domain, 74 N.Y.U. L.REV. 354, 354 (“We are in the midst 

of an enclosure movement.”). 
69

 BOYLE, supra note 68, at 51 (“Congress would, and still does, literally hand over the lawmaking process to the 

industries involved, telling them to draft their intra-industry contract in the form of a law, and then return to 

Congress to have it enacted.”). 
70

 Jonathan Weisman, In Fight Over Piracy Bills, New Economy Rises Against Old, N.Y. TIMES (Jan. 18, 2012), 

http://www.nytimes.com/2012/01/19/technology/web-protests-piracy-bill-and-2-key-senators-change-

course.html/?pagewanted=all (“Legislation that just weeks ago had overwhelming bipartisan support and had 

provoked little scrutiny generated a grass-roots coalition on the left and the right.”); Timothy B. Lee, Conservatives 

Lining Up in Opposition to SOPA, ARSTECHNICA (Dec. 27, 2011 9:35 AM), http://arstechnica.com/tech-

policy/2011/12/sopa-faces-growing-opposition-among-conservatives/. 

http://www.nytimes.com/2012/01/19/technology/web-protests-piracy-bill-and-2-key-senators-change-course.html/?pagewanted=all
http://www.nytimes.com/2012/01/19/technology/web-protests-piracy-bill-and-2-key-senators-change-course.html/?pagewanted=all
http://arstechnica.com/tech-policy/2011/12/sopa-faces-growing-opposition-among-conservatives/
http://arstechnica.com/tech-policy/2011/12/sopa-faces-growing-opposition-among-conservatives/
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need) the ability to use, access and build upon existing works as part of culture and maybe even 

the human condition.  Before balancing these competing interests, pausing for a moment to recall 

the purpose of the Copyright and Patent Clause is helpful. 

The purpose of the Copyright and Patent Clause of the Constitution is to protect the 

public interest in the creation of new inventions and creative works.
71

  For how long must a 

monopoly be granted to incentivize a person to create a new work?  Thomas Jefferson noted that 

this is not an easy question to answer, but that exclusive rights to inventions are not natural rights 

and are only worth the public embarrassment of monopoly to the extent necessary to preserve the 

incentive to create.
72

 Today we provide copyright protection for life of the author plus 70 years 

after death.
73

  Under the Copyright Act of 1790, the first duration of copyright protection was 14 

years, with a possible renewal period for another 14 years, if the author remained alive.
74

  

Although Jefferson is correct that determining what deserves monopoly protection and for how 

long are not simple questions, life of the author plus 70 years is excessive and not worth the 

public embarrassment.   

In light of how easy it is to copy in the digital age, our seemingly boundless amount of 

content and our “attention deficit disorder” culture, it is time to reduce the duration of copyright.  

As long as the current excessive copyright duration remains law, children will be outlaws 

                                                 
71

 U.S. CONST. art. I, § 8 cl. 8 (“The Congress shall have power ... To promote the Progress of Science and useful 

Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and 

Discoveries.”).   
72

 Thomas Jefferson Letter to Isaac McPherson (Aug. 13, 1813), in THE WRITINGS OF THOMAS JEFFERSON (Andrew 

A. Lipscomb & Albert Ellery Bergh eds. 1905), http://press-pubs.uchicago.edu/founders/documents/a1_8_8s12.html  

(“Considering the exclusive right to invention as given not of natural right, but for the benefit of society, I know 

well the difficulty of drawing a line between the things which are worth to the public the embarrassment of an 

exclusive patent, and those which are not.”). 
73

 17 U.S.C. § 302. 
74

 1 Stat. 124 (1790). 

http://press-pubs.uchicago.edu/founders/documents/a1_8_8s12.html
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because they will “pirate” works.
75

  This is harmful not only to the copyright holder, but also to 

the value of law in our society.  Our legal system works because it is respected.  Once we have a 

culture that overwhelmingly does not respect the rule of law, we all lose.  Thus, to balance the 

competing interests of copyright holders and those that make use of copyrighted works, perhaps 

we should return to the original duration of copyright 14 years.
76

   

If the duration of copyright were only 14 years instead of life plus 70 years, then perhaps 

some of the draconian provisions of SOPA and the Protect IP Act would be tolerable for that 

short time period.  Maybe some of the strong protections provided by SOPA or the Protect IP 

Act are reasonably necessary in light of the easy ability to copy in the digital age, but only if 

those protections are counterbalanced by a much shorter duration than life plus 70 years.
77

  After 

that, the work would become part of the public domain and “free as the air to common use.”
78

  

Indeed, even more creative works may result because of the ability to legally utilize recent 

works. 

 

 

                                                 
75

 Lawrence Lessig, “Laws that Choke Creativity,” TED TALK (Mar. 2007), 

http://www.ted.com/talks/larry_lessig_says_the_law_is_strangling_creativity.html.  
76

 See also BOYLE, supra note 68, at 158 (“The copyright term could be shortened or we could require renewal every 

twenty-eight years.”). 
77

 This concession, however, does not apply to the procedural flaws in SOPA and the Protect IP Act that violate 

standard First Amendment law.  For analysis on why these bills violated the First Amendment, see Laurence Tribe, 

The “Stop Online Piracy Act” Violates the First Amendment (Dec. 2011), http://www.net-coalition.com/wp-

content/uploads/2011/08/tribe-legis-memo-on-SOPA-12-6-11-1.pdf; Marvin Ammori, Memorandum to Congress: 

PROTECT IP, SOPA, & Standard First Amendment Analysis (Dec. 2011), 

http://ammori.files.wordpress.com/2011/12/ammori-first-amd-sopa-protectip.pdf.    
78

 Dissenting from the seminal hot news misappropriation decision, Justice Brandeis‟ made the following 

enlightening and often quoted observation:  

But the fact that a product of the mind has cost its producer money and labor, and has a value for 

which others are willing to pay, is not sufficient to ensure to it this legal attribute of property. The 

general rule of law is, that the noblest of human productions-knowledge, truths ascertained, 

conceptions, and ideas-become, after voluntary communication to others, free as the air to 

common use. 

International News Service v. Associated Press, 248 U.S. 215, 250 (Brandeis, J., dissenting). 

http://www.ted.com/talks/larry_lessig_says_the_law_is_strangling_creativity.html
http://www.net-coalition.com/wp-content/uploads/2011/08/tribe-legis-memo-on-SOPA-12-6-11-1.pdf
http://www.net-coalition.com/wp-content/uploads/2011/08/tribe-legis-memo-on-SOPA-12-6-11-1.pdf
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VI. CONCLUSION 

Through brief forays into intellectual property, privacy, election law, and net neutrality, 

this essay helps show that free speech in the internet era is a topic of broad scope and there is 

much to resolve.  This essay also raises the question about whether citizens in our aging 

democracy are able to rise to the challenge to curtail or avoid the speech-threatening 

developments that technology supplies to those with the power and incentive to expand.  Or, will 

American citizens sleepwalk through these changes before it is too late (or at least significantly 

more difficult) to reverse.   

Making net neutrality a primary concern is a critical step to protecting free speech in the 

internet era because without a neutral or generative internet, the ability to communicate on 

countless topics or create new uses of this continuously, rapidly developing technology will be 

severely limited.  Not only is net neutrality normatively important for maintaining free speech in 

the internet era, it provides  a pragmatic opportunity for a successful collective action because it 

brings together diverse and strange bedfellows, as did the opposition to SOPA and the Protect IP 

Act.  

In 2008, the Christian Coalition‟s Vice President of Communications provided 

Congressional testimony in support of net neutrality.
79

  As an example of anti-neutrality behavior 

by a mobile telecommunications provider, she cited Verizon‟s blocking of a pro-choice 

organization‟s text messages that were being sent to recipients that requested such messages.  

The Christian Coalition representative did not cite this example because pro-choice reflects the 

values of the organization; quite the contrary.  She cited Verizon‟s blocking of pro-choice text 

messages because she appreciated the risk posed to everyone by gatekeepers. This testimony 

                                                 
79

 Hearing on “Net Neutrality and Free Speech on the Internet,” supra note 17 (statement of Michelle Combs), 

http://www.openinternetcoalition.org/files/CCA_Testimony.pdf. 

http://www.openinternetcoalition.org/files/CCA_Testimony.pdf
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exemplifies the importance of free speech in society and the realistic possibility that net 

neutrality can be restored because it is an issue that has the ability to bring together diverse and 

often antagonistic groups to support the common cause of free speech of human beings in the 

internet era.   

If individuals and organizations of diverse interests join together to restore net neutrality, 

as they did to at least stall SOPA and the Protect IP Act,
80

 it will help establish limits on the 

ability of internet gatekeepers to control and censor online communications. A likely 

consequence of such a result is the ability for more robust discourse on other threats and 

opportunities discussed in this Essay and beyond because the creativity and collaboration of 

individuals will be unimpeded by the few large faceless entities that provide connectivity to 

broadband access. 

                                                 
80

 Although these bills were defeated, efforts continue to increase protection of purported intellectual property rights.  

E.g. Cyrus Farivar, SOPA Architect Now Pushing for IP Attaché Legislation, ARSTECHNICA (July 11, 2012 7:00 

PM), http://arstechnica.com/tech-policy/2012/07/sopa-architect-now-pushing-for-ip-attache-legislation/. 

http://arstechnica.com/tech-policy/2012/07/sopa-architect-now-pushing-for-ip-attache-legislation/

