
January 27, 2015

Kimberly D. Bose, Secretary
Federal Energy Regulatory Commission
888 First Street, N.E.
Washington, DC 20426
Via email and certified mail, return receipt requested  

RE: Proposed Energy Transfer Partner L.P.’s Rover Pipeline project, Docket No.
PF14-14-000; and Nexus Pipeline project, Docket No. PF15-10 (Demand for FERC to
halt all actions biased toward granting pipeline permits)

Dear Ms. Bose:

I’m writing on behalf of the FreshWater Accountability Project of Grand Rapids, Ohio;
Food and Water Watch of Cincinnati, Ohio; Neighbors Against Nexus of Swanton, Ohio; the
Buckeye Forest Council, of Columbus, Ohio; and Concerned Citizens of Medina County, Ohio. 
These are all non-governmental groups and associations which work on behalf of grassroots
Ohio activists. They collectively question the need for, and circumstances of, the E.T. Rover and
Nexus pipeline projects. Some of their members are private property owners who have been told
that their homes lie within the apparent rights-of-way of the Rover or Nexus pipeline. We are
writing, prior to formally intervening in the upcoming FERC certificate proceedings, to give the
Commission the opportunity, now, to curtail the certain unlawful and unfair eminent domain
tactics which are being used by pipeline companies. 

Specifically, we request that FERC immediately intercede to halt high-pressure tactics
which are being routinely used against the public to force consent to easements for pipeline
routes. We urgently request that FERC revoke the November 2014 Notice of Intent published in
the Rover case, and that in all future public notices, FERC state clearly that it unconditionally
prohibits corporate pipeline applicants from undertaking any acquisition efforts unless and until
FERC has granted a convenience/necessity certificate. Finally, we ask that  FERC publicly order
the pipeline companies to halt all acquisition negotiations before issuance of an actual
certificate. 

FERC is unlawfully enabling pipeline companies to acquire property rights, and thus
commit the routing of these pipeline projects, long before completion of the application process
and the finalization by the agency of an Environmental Impact Statement (“EIS”). For example,
in the Rover pipeline case, on November 18, 2014, FERC published in the Federal Register
(Vol. 79, No. 222, at pp. 68676-68679) a “Notice of Intent to prepare an Environmental Impact
Statement for the Planned Rover Pipeline Project, Request for Comments on Environmental 
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Issues and Notice of Public Scoping Meetings,” (“NOI”) which announced that “The staff of the
Federal Energy Regulatory Commission (FERC or Commission) will prepare an environmental
impact statement (EIS) that will discuss the environmental impacts of the planned Rover
Pipeline Project (Project) involving construction and operation of facilities by Rover Pipeline
LLC (Rover) in multiple counties in Michigan, Ohio, West Virginia, and Pennsylvania.” FERC
has a legal responsibility to give the public various notifications to promote the ends of NEPA
and public participation in the decision. But this NOI goes too far. It advises that:

If you are a landowner receiving this notice, a pipeline company representative
may contact you about the acquisition of an easement to construct, operate, and maintain
the planned pipeline facilities. The company would seek to negotiate a mutually
acceptable agreement. However, if the Commission approves the Project, that approval
conveys with it the right of eminent domain. Therefore, if easement negotiations fail to
produce an agreement, a condemnation proceeding could be initiated where
compensation would be determined in accordance with state law. (Emphasis added).

Id. pp. 68677-68678. Clearly this paragraph authorizes use of the threat of eminent domain
before FERC has even formally decided whether or not to grant a certificate of convenience and
necessity - or at least pipeline companies are interpreting it that way. 

Such wording in legal notices is quite consistent with the advisory booklet which FERC
requires each pipeline applicant to distribute, entitled, “An Interstate Natural Gas Facility On
My Land? What Do I Need To Know?” On page 4, in response to the question, “How will I first
hear about proposed facility construction?”, FERC states:

If you are an owner of property that may be affected by the project, you will
probably first hear of it from the natural gas company as it collects the environmental
information or conducts surveys required for the Commission application. The company
may ask you for permission to access your land to conduct civil and environmental
surveys.  It is also possible that the company will contact you to discuss obtaining an
easement prior to filing the application. In the case of a compressor station or other
above-ground facility, the company will often offer to purchase, or obtain an option to
purchase, the property for the station or facility. This usually occurs prior to the filing of
the application. (Emphasis added).

The way this translates into action is this: pipeline companies are threatening property
owners in their study corridors that FERC will be vesting them with eminent domain powers,
and warning that FERC’s licensing decision is a given. They are trying to bully owners into
conceding easements for pipelines to be constructed on their land.  FERC has explained that the
eminent domain process has commenced even before an application to build the pipeline has 
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been submitted, and by doing so, has endorsed whatever the pipeline company wishes to do by
way of acquisition of the right-of-way.  This expresses an overwhelming bias by FERC  toward
approval of the project.  Before Spectra’s or E.T. Rover’s application is complete and analyzed
by the agency - even before the public has had an opportunity to participate in the decision-
making process - property owners have been warned by the supposedly “impartial’ regulator that
informal settlement outside of court should be seriously considered now.  Although the final
choice of route supposedly remains open, FERC creates a condemnation “shadow” by its acts,
and the pipeline companies proceed to lock in their preferred alternative before the application
period even commences. Thus the pipeline companies are armed with the eminent domain threat
more than a year before construction to force holdout property owners to give survey access and
consent to pipeline easements.

Rover’s eminent domain bullying is evident in testimony from the December 2, 2014
Defiance, Ohio scoping public hearing, where private property owners stated on the record that
they are being threatened by Rover representatives with the use of eminent domain if they do not
consent to granting an easement as quickly as possible.   1

This attitude is also prevalent in the Nexus acquisition campaign, which is in a more
preliminary stage than Rover. One property owner in the 600-foot “study zone” has told me of
being tracked down at her job when she refused to respond to letters and phone calls to discuss
surveys and acquisition of easement rights across her farmland.  Other property owners have
reportedly been told that Spectra Energy “will” be granted eminent domain powers and that it
would be wise to settle on payment for their easements now. 

For FERC to foster this atmosphere, and to not require a clear legal and time separation
between the application process and land acquisition activity, suggests collusion between the
agency and the companies it is supposed to regulate.  Consequently, the Environmental Impact 
Statements  for these projects, and the overall permitting proceedings, are reduced to merely 

See Issuance 20141222-4003, Transcript (“Tr.”) p. 20 (pp. 40-41 of .pdf of transcript) (enclosed),  testimony of stakeholder James Meyer:
1

               “Another concern is the speed at which this proposed project has taken. This is a huge, and hopefully a one-time, lifetime experience for            

               a landowner. I feel as stakeholders we need more time to evaluate and determine what we need to do to become whole. I just feel that we're       

               being pushed, bullied. Comments like, well, what you want doesn't really make any difference. We're going to do it anyway. It's going to be a   

               project that's going to take  place. I just think things need to be slowed down so that we can take a look at how it's going to affect me, my           

               family in the future.”

Also, see Tr. pp. 32-33 (pp. 64-66 of .pdf), testimony of Ben Polasek: “As the first subcontractor land agents approached us several

months ago, requesting survey permission, it was presented as give us permission or else. We're going to come on anyway. We asked several

times for notification if they were going to come out and did not receive it. There was no concern for the timing of the survey. . . . We kept

hearing, well, we'll pay for the damages. That wasn't the issue. The issue was they couldn't conduct an accurate survey.  However, they

appeared to have no interest in us joining them for the survey or helping them understand the effects that this was going to have on our land.

We just kept hearing this project is on a fast track. It's coming along. There was no possible way they conducted an accurate survey. It was

more of a formality than any sincere effort to gather good information.” 
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perfunctory and post hoc exercises. 

Here’s how FERC’s concession of eminent domain powers to the pipeline companies,
even before the application is submitted,  violates the National Environmental Policy Act
(“NEPA”) and the Natural Gas Act.  Courts interpreting NEPA require that the law not be
implemented as a mere exercise.  NEPA mandates that an agency “take a ‘hard look’ at the
impacts of a proposed action.” Citizens' Comm. to Save Our Canyons, 513 F.3d at 1179 (10th
Cir.2008) (quoting Friends of the Bow v. Thompson, 124 F.3d 1210, 1213 (10th Cir.1997));
Morris v. U.S. Nuclear Regulatory Comm'n, 598 F.3d 677, 681 (10th Cir.2010) (noting that
NEPA “requires ... that an agency give a ‘hard look’ to the environmental impact of any project
or action it authorizes”). This examination “must be taken objectively and in good faith, not as
an exercise in form over substance, and not as a subterfuge designed to rationalize a decision
already made.” Forest Guardians v. U.S. Fish & Wildlife Serv., 611 F.3d 692, 712 (10th Cir.
2010) (quoting Metcalf v. Daley, 214 F.3d 1135, 1142 (9th Cir. 2000)) (internal quotation marks
omitted); see also 40 C.F.R. § 1502.2(g) (“Environmental impact statements shall serve as the
means of assessing the environmental impact of proposed agency actions, rather than justifying
decisions already made”); id. § 1502.5 (“The statement shall be prepared early enough so that it
can serve practically as an important contribution to the decision-making process and will not be
used to rationalize or justify decisions already made”).

“[I]f an agency predetermines the NEPA analysis by committing itself to an outcome, the
agency likely has failed to take a hard look at the environmental consequences of its actions due
to its bias in favor of that outcome and, therefore, has acted arbitrarily and capriciously.” Forest
Guardians, 611 F.3d at 713 (citing Davis v. Mineta, 302 F.3d 1104, 1119 (10th Cir.2002); see
also id. (stating that “[w]e [have] held that ... predetermination [under NEPA] resulted in an
environmental analysis that was tainted with bias” and was therefore not in compliance with the
statute (citing Davis, 302 F.3d at 1112-13, 1118-26)). In Forest Guardians, the Tenth Circuit
held that

. . . predetermination occurs only when an agency irreversibly and irretrievably commits
itself to a plan of action that is dependent upon the NEPA environmental analysis
producing a certain outcome, before the agency has completed that environmental
analysis— which of course is supposed to involve an objective, good faith inquiry into
the environmental consequences of the agency's proposed action.

Id.., 611 F.3d at 714.

In sum, the FERC Staff is violating the letter as well as the spirit of NEPA by overtly
encouraging Rover LLC to engage with property owners at this stage of the permitting
proceeding. Rover and Nexus personnel are taking maximum advantage of FERC’s official 
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notice to property owners. Using the NOI to inform property owners about the eminent domain
“hard path” while warning them to use the negotiation “soft path” lends FERC’s imprimatur to
corporate corruption of the decision process. FERC has put the “hard path” ahead of the “hard
look.”
 

As the court stated in Forest Guardians, “an individual's [employee of a federal “lead”
agency’s] comments remain immaterial to the predetermination analysis unless they (1) may
fairly be attributed to the agency, and (2) tend to reflect the agency's irreversible and irretriev-
able commitment to a course of action - in contemplation of a particular environmental outcome
- even before the requisite environmental analysis has been completed.” 611 F.3d at 718 n. 20.  

By fostering a biased system, FERC also mocks statutory changes dating to 2005 which
require fuller consideration of alternatives to the corporation’s preferred route. Some opponents
of the present Rover and Nexus proposals seek consideration of a dedicated, multi-pipeline
corridor,  while others will make a serious case for the no-action alternative because of the
dramatic global warming effects of the proposed gas transportation activities. Moreover, there is
essentially no consideration being given to the fact that pipelines 42" in diameter are effectively
experimental in the threats they pose to populations along their routes.  There are no margins or
setbacks from occupied structures and populated areas to mitigate accidents, and the prospects
of accidents have not historically received significant treatment in the environmental documents
required by NEPA.. 

It is imperative that FERC quickly halt the current process toward a biased approval. 
FERC must issue an immediate retraction of the November 18, 2014 NOI in Docket No. PF14-
14, and further direct Rover and Spectra, whether as pre-applicants or applicants, that they must
cease and desist from contacting any of the affected property owners in their proposed routes for
purposes of land acquisition without a valid certificate of convenience and necessity. Please
respond protectively of private owners’ rights as stakeholders in the proposed Nexus and Rover
corridors by February 10, 2015. Thank you very much.

Respectfully,
 
/s/ Terry J. Lodge , Esq.                    
316 N. Michigan St., Suite 520
Toledo, OH 43604-5627
(419) 255-7552
lodgelaw@yahoo.com

Letter sent via certified U.S. mail and email; Rover transcript accompanies digital letter
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