August 15, 2019
Sent via Certified Mail
Governor Mike DeWine
Riffe Center, 30th Floor
77 South High St.
Columbus, Ohio 43215-6117
Re: Request for Ohio to cease further oil and gas permitting until such time as Ohio has
addressed serious regulatory deficiencies that threaten the State’s ability to maintain its
status as primary enforcers of U.S. environmental laws
Dear Governor DeWine:
We submit this letter to you on behalf of our client FreshWater Accountability Project, a nonprofit organization in the State of Ohio that has been working for the past seven years to protect
Ohio’s clean air and water resources from harmful oil and gas development. This letter outlines
the numerous regulatory deficiencies regarding oil and gas development that currently
undermine Ohio’s ability to ensure that its citizens and its environmental resources are
protected, and to maintain its primacy in carrying out the Resource Conservation and Recovery
Act (“RCRA”), the Clean Water Act (“CWA”), and the Clean Air Act (“CAA”). We write to
request that your office place a moratorium on all further oil and gas permitting until these
serious regulatory deficiencies have been resolved.
I.
The State of Ohio should halt oil and gas development until its risks to human health
are understood, and until sufficient regulations are in place to protect Ohio’s citizens
With each new study conducted on the topic, the serious public health consequences of living
near natural gas wells and related infrastructure is becoming better understood. Research
shows that populations near oil and gas wells are at higher risk of respiratory, neurological, and
other health impacts, and are at a higher risk of lifetime cancer than residents who do not live
near oil and gas wells.1 Research also shows a higher rate of congenial heart defects, neural tube
defects, and low birth weights associated with proximity to oil and gas wells.2 The most
McKenzie LM, Witter RZ, Newman LS, Adgate JL, Human health risk assessment of air emissions from
development of unconventional natural gas resources. Sci Total Environ (2012).
2 McKenzie LM, Guo R, Witter RZ, Savitz DA, Newman LS, Adgate JL
Birth outcomes and maternal residential proximity to natural gas development in rural Colorado.
Environ Health Perspect. 2014; Casey JA, Savitz DA, Rasmussen SG, Ogburn EL, Pollak J, Mercer DG, et
al. Unconventional Natural Gas Development and Birth Outcomes in Pennsylvania, USA. Epidemiol
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thorough and reliable compendium we could find on the issue recently determined that the vast
majority of studies on air quality (87% of original research studies) found significant air
pollution emissions related to the oil and gas activities.3 84% of original research studies on
human health impacts found evidence of harm or indications of potential harm from oil and gas
activities.4 Overall, the most recent follow-up analysis found that 90.3 percent of all original
research studies published from 2016-2018 on the health impacts of unconventional natural gas
development found a link with harm or potential harm.5
The science is simply catching up to the fact that well sites often pose a public health risk and
nuisance to neighboring properties in their day-to-day operations. Ohio residents have been
complaining of excessive odors, vibrations, noise, and visible emissions impacting themselves,
their families, and their properties.6 Ohio’s laws and regulations currently do next to nothing to
mitigate or eliminate these serious impacts. The setbacks in the Ohio Revised Code do not offer
anywhere near the amount of protection to residential structures, streams, and other human
and natural resources. Experts have found that setbacks of at least ¼ mile from an area where
human activity takes place is appropriate to protect human health, and distances should be
greater from more vulnerable groups such as schools, daycares, and hospitals.7 Ohio’s setback
to protect residences and occupied buildings from an unconventional oil and gas well site is just
100 feet. Neighboring states provide for setbacks from residences that are at least five times
greater than Ohio’s.8 Even these greater setbacks are proving to be inadequate to protect public
health. Citizens in Pennsylvania, for example, continue to report serious, sometimes disastrous
impacts from oil and gas development activity.9 Moreover, Pennsylvania representatives,
residents, and public interest organizations are currently demanding the state investigate the
relationship between childhood cancer clusters and oil and gas activity.10

Camb Mass. ( 2015), found at: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4738074/; Stacy SL, Brink
LL, Larkin JC, Sadovsky Y, Goldstein BD, Pitt BR, Talbott EO, Perinatal outcomes and unconventional
natural gas operations in Southwest Pennsylvania PLoS One. (2015).
3 Compendium of Scientific, Medical, and Media Findings Demonstrating Risks and Harms of Fracking
(Unconventional Oil and Gas Extraction, Sixth Edition (June 2019) at p. 12, found at:
https://www.psr.org/wp-content/uploads/2019/06/compendium-6.pdf
4 Id.
5 Id. at p. 13.
6 Grant, J., Fracking in Ohio series: Some Ohio residents who complained about oil and gas feel
‘abandoned’ by the state, Allegheny Front (June 2019)(noting records showing that thousands of
complaints have been filed with ODNR related to oil and gas activities in recent years).
7 Lewis, C., Greiner, L.H., Brown, D.R., Setback distances for unconventional oil and gas development:
Delphi study results, PLoS One, (2018), found at:
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6095590/
8 See 18 Pa C.S.A. § 3215(a) and WV Code 22-6A-12(a).
9 See e.g. https://newsinteractive.post-gazette.com/blog/fracking-and-health-2/
10 Letter to Governor Tom Wolf dated June 17 2019, found at:
https://www.foodandwaterwatch.org/sites/default/files/letter_to_governor_wolf_on_cancer_investigation
.pdf
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In addition, Ohio’s current oil and gas regulations put Ohio residents at constant risk of worstcase scenario fires and explosions. For example, on June 28, 2014 the Eisenbarth Wellpad in
Monroe County was consumed by fire and suffered a series of explosions. An extraordinary
amount of chemicals and pollutants entered the atmosphere and settled on nearby properties,
and runoff from the site entered the nearby Opposum Creek, which discharges into the Ohio
River just 1.7 miles upstream of a public water intake.11 This incident caused severe fish kills in
the Creek and posed a major health hazard to local residents. These well pad fire incidents
continue to occur, causing evacuations for residents within a 1-mile radius of the well sites.12
Ohio should consider these scenarios in deciding whether oil and gas activities can safely occur
within this state.
Altogether, a growing body of evidence is showing what Ohio’s citizens have been reporting for
years: that unconventional oil and gas activity as it is currently allowed in Ohio is impacting
Ohio’s citizens, and is likely posing serious long-term public health risks. We are asking you to
consider this growing body of evidence and institute a moratorium on unconventional oil and
gas development in the State of Ohio until and unless the State implements regulations and
resources that will ensure the public health of Ohio’s citizens and the protection of Ohio’s
environmental resources.
II.
The State of Ohio should halt oil and gas development until the state has given Ohio
EPA sufficient statutory authority to regulate significant risks to the environment and human
health from the oil and gas industry
The U.S. EPA has delegated the Ohio Environmental Protection Agency with primary
implementation and enforcement authority for its National Pollutant Discharge Elimination
System (“NPDES”) under the CWA, for New Source Performance Standards (“NSPS”) and
National Emissions Standards for Hazardous Air Pollutants (“NESHAPS”) under the CAA, and
for RCRA’s Subtitle C program. Despite Ohio EPA’s role in implementing and enforcing these
major federal environmental statutory frameworks, Ohio has devised a system where Ohio
Department of Natural Resources (“ODNR”)—an entirely separate and independent agency
that lacks U.S. EPA delegated authority to implement and enforce these laws—is the agency
governing oil and gas development in the State.13
The division of authority between Ohio EPA and ODNR creates numerous practical and legal
problems. First, ODNR is granted by statute "sole and exclusive authority to regulate the
permitting, location, and spacing of oil and gas wells and production operations" within Ohio.14
Gas wells themselves can be significant sources of air pollution. Gases trapped underground are
United States Environmental Protection Agency, Pollution/Situation Report, Statoil Eisenbarth Well
Response (July 15, 2014).
12 See https://wtov9.com/news/local/well-pad-explosion-fire-forces-evacuations-in-powhatan-point-area;
https://marcellusdrilling.com/2018/02/xto-energy-utica-well-explosion-in-belmont-county-100-evacuated/
13 See ORC 1509.02(C)(1)(b).
14 R.C. 1509.02.
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often released at the wellhead or from temporary impoundment ponds at or near the well site.15
These releases include pollutants such as radon, hydrogen sulfide, benzene, toluene, ethyl
benzene, and xylene.16 However, the Division of Air Pollution Control is housed with the Ohio
EPA, and is much better suited to regulate air pollution sources and evaluate odor and air
pollution complaints related to oil and gas production activities. ODNR’s jurisdiction over oil
and gas well permitting has created confusion about when and how the Ohio EPA can regulate
oil and gas wells and other production equipment that can cause air and water pollution. This
confusion leads to inadequate air pollution regulation and monitoring at oil and gas well sites,
and inefficient and inadequate responses to citizen complaints. Citizens impacted by oil and gas
well sites are often confused about which agency to loge complaints with, and ODNR’s
response to complaints is too often unsatisfactory, largely because they aren’t equipped to
determine and resolve air pollution issues at well sites.
As another example, RC 1509.22 permits the spreading of brine by road application as a means
of brine disposal.17 Yet, this brine is spread across roads running adjacent to creeks and rivers
and on bridges crossing waterbodies, making it inevitable that trucks spreading brine are
discharging pollutants into surface waters, an activity that requires a permit from Ohio EPA.
Instead, haulers and trucks spreading brine are regulated exclusively by ODNR, and ODNR
does not monitor the practice to even determine if brine is being discharge into waterways.
This leaves these private haulers, as well as Ohio Department of Transportation vehicles, that
are spreading brine on roads vulnerable to violations and litigation under the CWA.
Accordingly, should Ohio permit brine road spreading at all, it must be permitted through the
Ohio EPA to ensure compliance with the CWA, and to ensure that Ohio’s waterways are
protected from pollution
In addition, RC 1509.22 also gives the Chief of ODNR authority to adopt rules regarding the
storage, recycling, treatment, processing, and disposal of brine and other oil and gas waste
substances, and to authorize such facilities by order.18 To date, this authority has resulted in
approximately 100 facilities being granted Chief’s Orders in the past five years, allowing them
to store, recycle, treat, process, and dispose of brine and other oil and gas waste substances
without any Ohio EPA review or oversight whatsoever. These Chief’s Orders have also been
issued ad hoc since no rules have been put in place by the Chief to date to govern the storage,
recycling, treatment, processing, and disposal of brine and other oil and gas waste substances.
Documented concerns with these facilities include unsecured storage of filter socks, secondary
containment failures, lack of secondary containment, spills and leaching of brine and oilfield
waste onto ground, and spills of brine and oilfield waste into wetlands and ponds.

Evans, R.B., Prezant, D., Huang, Y.C.T., Hydraulic Fracturing (Fracking) and the Clean Air Act, CHEST
Journal (August 2015).
16 Id.
17 RC 1509.22(C)(1)(b).
18 RC 1509.22(C).
15
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On August 1, 2019 ODNR finally released proposed rules for these oil and gas waste facilities
(while simultaneously releasing two other extensive proposed rule packages related to oil and
gas development). However, ODNR gave the public only seven days to provide interested
party review, making it extremely difficult for the public to meaningfully participate in the
review process. Furthermore, these rules include numerous deficiencies, as outlined in the
attached comments submitted to ODNR. These deficiencies, the delay in promulgating any
rules to begin with, and the unreasonably short time frame for public comment during
interested party review are just additional examples of ODNR’s disregard for public concern,
public health and safety, and environmental health when it comes to the oil and gas industry.
Practically, the fact that ODNR is given exclusive authority over oil and gas development while
OEPA retains its responsibilities for implementing and enforcing environmental laws, means
citizens suffering from adverse impacts of oil and gas development are often referred from
agency to agency with no one addressing grave concerns because responsibility can always be
passed off to the other agency. This dynamic leaves citizens helpless virtually no other recourse
to fix problems that could have been avoided through adequate regulation of oil and gas.19
As is, Ohio’s regulatory scheme for oil and gas, which delegates near total authority to ODNR,
leaves Ohio EPA impotent to implement and enforce many of the federal statutory frameworks
it has been delegated authority to implement and enforce. Until this has been redressed, by
giving Ohio EPA primary oversight over oil and gas well sites, and oil and gas waste through
Ohio’s solid waste laws and relevant water pollution control laws, Ohio should cease further
permitting of oil and gas development, including issuing Chief’s Orders for waste facilities. To
do otherwise, jeopardizes Ohio’s delegated primacy to administer these environmental
regulatory programs.
III.
The State of Ohio should halt oil and gas development until the State has closed
existing loopholes that prevent comprehensive regulation of waste associated with oil and
gas development
Ohio’s solid and hazardous waste laws as written provide numerous exemptions for oil and gas
waste, making substances that are clearly a threat to human health and the environment
woefully underregulated and leaving citizens without reasonable recourse to protect
themselves and their environment.
As just one example of this, Ohio’s definition of “hazardous waste” specifically excludes
“drilling fluids, produced waters, and other wastes associated with the exploration,
development, or production of crude oil, natural gas or geothermal energy.”20 This exempts oil

While citizens can theoretically seek recourse in the courts, litigation of this kind can take many
attorney hours and often require expert testimony. These financial hurdles essentially bar legal course for
most Ohio citizens.
20 OAC 3745-51-04.
19
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and gas production from the requirements of Subtitle C of RCRA, as well as from Ohio’s
hazardous waste laws in R.C. Chapter 3734.
While the U.S. EPA has declined to regulate oil and gas under Subtitle C of RCRA, U.S. EPA has
left it to the states to regulate oil and gas under their own solid waste laws. However, Ohio has
not done so. Instead, Ohio courts have determined that Ohio’s solid waste laws in R.C. Chapter
3734 do not apply to liquid waste (such as drilling fluids, produced waters, or brine) because,
“though liquid waste is not specifically addressed, it appears self-evident that such wastes are
not included in the definition of solid wastes.”21 This means the entire body of Ohio’s laws
designed to deal with waste management does not apply to drilling fluids, produced waters,
brine, or flowback. Instead, Ohio regulates oil and gas waste under R.C. Chapter 1509, a chapter
specifically designed to address oil and gas, that lacks the detailed requirements of Ohio’s solid
waste laws. Significantly, R.C. Chapter 1509 also lacks a provision permitting citizen
enforcement against anyone violating the chapter’s provisions. In other words, those
regulations that apply only to oil and gas do not permit citizens to enforce them; whereas each
and every one of our major environmental laws allow for citizen enforcement.
Ohio’s failure to include liquid oil and gas waste in its solid waste laws has numerous practical
implications. As just one example, Ohio’s roads have been permitted to be used as a dumping
ground for the oil and gas industry’s liquid waste. This waste is known to contain levels of
radioactivity, salt, and organic contaminant concentrations at levels that can pose a risk to
human health and the environment.22
IV.
The State of Ohio should halt oil and gas development until the State develops an
adequate Environmental Justice Program.
Under the Title VI implementing regulations, agencies may not use methods of administering
their environmental programs in a way that subjects individuals or communities to
disproportionate environmental consequences because of their income, race, color, or national
origin.23 Central to this requirement, EPA’s Environmental Justice (“EJ”) program defines
“environmental justice” as the fair treatment and meaningful involvement of all people with
respect to the development of environmental laws, regulations, and policies.24 As a recipient of
federal funding, Ohio is under a legal obligation to comply with Title VI of the Civil Rights Act
and its implementing guidance and regulations. This obligation can only be met is the state
develops proactive, programmatic strategies to generate meaningful participation and risk
Barge v. City of St. Bernard, 195 Ohio App. 3d 28, 32, 2011-Ohio-3573, P15, 958 N.E.2d 636, 639, 2011 Ohio
App. LEXIS 3051, *7, 41 ELR 20254.
22 T. L. Tasker, W.D Burgos, et al., Environmental and Human Health Impacts of Spreading Oil and Gas
Wastewater on Roads, ENVIRON. SCI. TECHNOL, 2018, 52, 12, 7081-7091 (May 2018), available at
https://pubs.acs.org/doi/10.1021/acs.est.8b00716.
23 See Executive Memorandum For the Heads of All Departments and Agencies (Feb. 1994), available at
https://www.epa.gov/sites/production/files/2015-02/documents/clinton_memo_12898.pdf
24 U.S. EPA, Environmental Justice, https://www.epa.gov/environmentaljustice
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reduction, and to remedy environmental justice issues that currently exist.25 Key environmental
justice elements include the precautionary principle, cumulative impacts analyses, and
stakeholder participation.26
Oil and gas development creates a large amount of environmental justice issues that Ohio is
currently not addressing in any way. In Ohio, oil and gas well pads and other infrastructure can
be just one hundred feet from residences, and are sources of air and noise pollution, as well as
potential sources of water pollution, fires, and explosions.27 A joint report by the NAACP, Clean
Air Task Force, and National Medical Association suggests that pollution from oil and gas
development is having a significant and disproportionate impact on the African-American
community.28 Specific to Ohio, the Report found that 19 percent of the African American
Population within the State lives within a half-mile radius of oil and gas facilities, one of the
highest percentages of any state.29 The Report concluded, among other things, that:
Oil and gas infrastructure including drilling sites, pipelines, and refineries are typically
associated with low-income communities and communities of color. These are also the
areas where drilling is likely to expand and new pipelines will likely be built. The energy
industry has and continues to commit the same oppressive behaviors that have ravaged
communities of color for centuries. In order to create an energy economy that upholds
communities’ rights to a healthy environment, communities must demand changes in the
oil and gas industry, and regulators and companies must be held accountable for the
continued suffering of fence-line communities.30
The state of Ohio is clearly not keeping with its environmental justice mandate, and this is
proven by the simple fact that Ohio has not developed an environmental justice program in any
form. Neither the Ohio EPA nor the Ohio Department of Natural Resources (“ODNR”) has
compiled any written assessment or guidance related to EJ, and the State does not have an EJ
office or staff dedicated to EJ concerns.31 Thus, despite having significant environmental impacts
Holly D. Gordon & Keith I. Harley, Environmental Justice and the Legal System, in POWER, JUSTICE, AND
THE ENVIRONMENT, 153-71 (David N. Pellow & Robert J. Brulle eds., MIT Press 2005).
26 Jonathon London, et al., Problems, Promise, Progress, and Perils: Critical Reflections on Environmental Justice
Policy Implementation in California, 26 UCLA J. ENVTL. L. & POL'Y 255, 265-266 (2008).
27 Well Pad Explosion In Eastern Ohio Causes Evacution of Residence (Feb. 16, 2018), available at,
https://www.alleghenyfront.org/well-pad-explosion-in-eastern-ohio-causes-mandatory-evacuation-ofresidents/; Fracking fire points out failings, Aug 31, 2014, available at
https://www.dispatch.com/content/stories/local/2014/08/31/fracking-fire-points-out-failings.html
28 Fumes Across the Fence-Line, Health Impacts of Air Pollution from Oil & Gas Facilities on African
American Communities (Nov. 2017), available at https://www.naacp.org/wpcontent/uploads/2017/11/Fumes-Across-the-Fence-Line_NAACP-and-CATFStudy.pdfhttp://www.catf.us/wp-content/uploads/2017/11/CATF_Pub_FumesAcrossTheFenceLine.pdf
29 Id. at p. 11.
30 Id. at p. 28.
31 Ohio EPA, Ohio EPA and Environmental Justice, published April 1, 2008, updated February 13, 2015,
http://ohioepa.custhelp.com/app/answers/detail/a_id/1097/~/ohio-epa-and-environmental-justice
25
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on environmental justice communities, there is no meaningful public input or involvement
designed to address the very real EJ issues that exist within the State.
Importantly, in many cases related to impacts from oil and gas development the law in Ohio is
such that there is no meaningful public involvement at all for certain permitting issues. For
example, although virtually all other “orders” of the Chief of ODNR are appealable to the
State’s Oil and Gas Commission and eventually to the Court of Common Pleas,32 the State of
Ohio has specifically exempted oil and gas wells from being challenged by the public in any
meaningful way. Specifically, Section 1509.06(F) of the Ohio Revised Code states that orders
issuing oil and gas permits “shall not be considered an order of the chief.”33 The result of this
blatant carve-out is that surface owners, neighbors, and other potentially impacted members of
the public have no right to challenge oil and gas well permits or terms within oil and gas well
permits. Obviously, it cannot be said that EJ communities in Ohio are receiving meaningful
participation and appropriate risk reduction in oil and gas related decisions when they have
been cut out of the appeals process altogether.
This same exemption has caused Ohio citizens to be largely cut out of the siting and permitting
process for oil and gas waste injection disposal wells (Class II Injection wells). Although the
State and industry often refer to these wells as “saltwater” or “brine” disposal wells, the
wastewater being transported, stored, and disposed of is liquid oil and gas wastewater and it
contains the contaminants of concern discussed elsewhere in this letter, including radioactive
isotopes. There are currently approximate 223 active Class II injection wells in the State of
Ohio.34 Many more Class II injection wells are either being permitted or are under
consideration. Ohio has far more Class II injection wells than its neighboring producing states,
and injection wells in Ohio serve as the primary disposal method for liquid oil and gas wastes
for Pennsylvania, West Virginia, and Ohio.
There exists a wide range of significant potential impacts to human health and the environment
from Class II Injection wells, including potential underground fluid migration into drinking
water sources, spills and leaks, noise, noxious odors, light pollution, diesel emissions, and
seismic activity, including earthquakes. Ohio residents have experienced all of these impacts
from Class II injection wells sited throughout the State. For example, over 2,000 gallons of oil
and gas waste spilled or leaked at an injection well site in Vienna, Ohio, and local residents
reported dead wildlife and oil sheens caused by the spill.35 Hundreds of earthquakes in Ohio
See O.R.C. §§ 1509.36, 1509.37, and 1509.03(B)(1).
See also Chesapeake Exploration, L.L.C. v. Oil & Gas Comm., 135 Ohio St.3d 204, 2013-Ohio-224, 985 N.E.2d
480, ¶ 15 (holding that “by the plain language of these provisions, the chief's issuance of a permit for an
oil and gas well does not constitute an order of the chief and cannot be appealed to the commission”).
34State of Ohio, Department of Natural Resources, Class II Brine Injection Wells of Ohio,
http://oilandgas.ohiodnr.gov/portals/oilgas/pdf/Class_II_Map/Class%20II%20Brine%20Injection%20Wells
%20of%20Ohio%2007082019.pdf
35Hundreds turn out to learn about water quality, testing at site of Vienna oil spill, THE VINDICATOR, (April
2015), available at http://www.vindy.com/news/2015/apr/07/residents-near-spill-await-lab-test/
32
33
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have already been linked to injection wells, with one earthquake in the Youngstown area
registering at a magnitude of 3.9, after more than 10 earthquakes occurred before it was shut
down.36 Altogether, the State must implement an EJ program to evaluate and to properly
manage these significant risks on top of developing an adequate public participation program
for the public as a whole.
Even without an EJ program in place, it is clear that serious EJ issues exist with regard to the
siting of Class II Injection wells in Ohio. There is ample evidence to suggest that the siting of
Class II Injection wells disproportionately impacts lower-income Ohio residents. Class II
injection wells are sited in a disproportionate number of counties where median household
incomes can fall below $20,000 per year.37 A study conducted by researchers at Yale University
used Census block group data for Ohio and compared that with injection wells active between
2010 and 2016, and found that, among other things, block groups containing injection wells
contained lower median incomes than block groups without.38
Ohio’s current public participation program for Class II Injection wells is woefully inadequate
to ensure that EJ issues are being addressed, and does not offer any member of the public, let
alone EJ communities, meaningful public participation. The Class II Injection well permitting
process is bifurcated in Ohio; there is a permit to drill or construct an injection well (a well
permit) and a permit authorizing injection into the well (an injection permit). However, the
public notice and comment requirements apply to the well permit, which has been exempted
from the appeal process altogether pursuant to O.R.C. § 1509.06.39 This renders any public
comment process a mere formality, with no relief to even force ODNR to offer a formal public
hearing on a permit that would ultimately site injection wells. While the permit to inject is not
specifically exempted from being an appealable order, there is no public notice process
whatsoever for this permit, effectively cutting out the public from ever becoming aware of the
30-day appeal process. This technicality has allowed the State to cut off the public from the
appeals process, and would obviously violate meaningful public participation requirements for
EJ communities.

Human-Induced Earthquakes from Deep Well Injection: A Brief Overview, Congressional Research
Service (September 30, 2016).
37 Still Wasting Away, The failure to safely manage oil and gas waste continues (May 2019), available at
https://earthworks.org/cms/assets/uploads/2019/06/StillWastingAway.pdf
38 Silva GS, Warren JL, Deziel NC. 2018. Spatial modeling to identify sociodemographic predictors of
hydraulic fracturing wastewater injection wells in Ohio census block groups. Environ Health Perspect,
available at https://ehp.niehs.nih.gov/doi/pdf/10.1289/EHP2663
39 Athens Cty. Fracking Action Network v. Simmers, C.P. No. 14CV-07132, 2016 Ohio Misc. LEXIS 2760, at *20
(Feb. 9, 2016) (the court discussed the distinction between the permit to drill an injection well and the
permit to inject brine, and held that the permit to drill or construct an injection was not appealable); see
also Ohio Adm.Code 1501:9-3-06(H) and (J)(notice requirements applying to the non-appealable well
permit).
36
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Altogether these are just a few examples of the serious issues that exist because Ohio has not
complied with its EJ requirements. While Ohio should implement formal EJ guidance, plans,
and procedures for all of its environmental-related decisions, the lack of EJ considerations in oil
and gas decision-making in particular is another important reason for the State to investigate
the impacts of oil and gas activities in Ohio, and to halt all permitting and development until
the State develops and implements an adequate and effective EJ program.
V.
The State of Ohio should halt oil and gas development until the State develops
effective protocols to track the production, transport, and disposal of radioactive material
created from oil and gas development
There is no meaningful assessment of radioactive materials stemming from oil and gas
development in Ohio, nor any protocol for the tracking of the production, transport, and
disposal of radioactive material originating from oil and gas development. The Ohio
Department of Health (“ODH”) is Ohio’s designated Radiation Control Agency.40 Ohio
Department of Health regulations explicitly defines Technologically Enhanced Naturally
Occurring Radioactive Material (TENORM) to “not include drill cuttings,”41 despite U.S. EPA
classifying them as TENORM, and despite them being known sources of elevated radioactive
elements.42 As discussed in earlier sections of this letter, permitting for oil and gas waste
storage, recycling, transport, and disposal facilities is done through ODNR issuing ad hoc
Chief’s Orders. Nothing is done to ensure facilities are properly handling radioactive materials
at these facilities; and ODNR’s proposed rules provide little to no improvement on this fact.
Likewise, solid waste landfills accepting oil and gas waste are not required to install portal
monitors to monitor radioactivity levels entering the facility, or to regularly test the landfills to
determine whether background radiation levels are becoming elevated from repeated addition
of TENORM and Naturally Occurring Radioactive Material (NORM).43 This continues to be the
case despite a mounting body of evidence suggesting that radioactive elements from oil and gas
drilling present a serious concern to the environment and human health.44
RC 3748.02(A).
OAC 3701:1-43-01(H).
42 U.S. EPA, Radioactive Waste Material from Oil and Gas Drilling,
https://www.epa.gov/radtown/radioactive-waste-material-oil-and-gas-drilling (last accessed Aug 2, 2019)
43 Although Ohio’s regulatory framework distinguishes between NORM and TENORM in terms of
applicable regulations, “NORM and TENORM are physically the same.” Ruth E. McBurney, CHP,
Development of a Regulatory Framework for Naturally Occurring Radioactive Material in the United
States (November 2018), available at https://www.iaea.org/resources/webinar/development-of-aregulatory-framework-for-naturally-occurring-radioactive-material-experience-of-the-united-states. The
definition of what constitutes “technologically enhanced” simply varies from organization to
organization and state to state. Indeed, “health physicists treat NORM and TENORM the same,” and
address TENORM/NORM based on activity concentration and/or volume “regardless of definition.” Id.
44 See K.P. Smith, Argonne National Laboratory, sponsored by U.S. Department of Energy, An Overview
of Naturally Occurring Radioactive Materials in the Petroleum Industry (December 1992), available at
https://www.osti.gov/servlets/purl/6594778 (“Risk to workers is increased at disposal facilities where
NORM-contaminated wastes and equipment are buried without radiation control features…The general
40
41
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Practically, the split between ODH, ODNR, and OEPA on these matters leaves Ohioans who are
seeking to have their concerns heard and redressed are often directed from one agency to the
next without any meaningful recourse. A review of public documents of ODH, ODNR, and
OEPA’s limited attempt to address radioactivity concerns in a coordinated fashion
demonstrates that meaningful investigation to ensure regulations were put in place to be
protective of human health and the environment was wholly inadequate. Repeatedly, ODH has
abdicated its responsibilities to regulate radioactive materials in Ohio when it comes to the oil
and gas industry because of a general belief that it lacks authority over an industry that is seen
to be solely within the purview of ODNR. Meanwhile, it is clear ODNR lacks the will to
provide sufficient investigation and regulation of radioactivity stemming from all phases of oil
and gas development, particularly waste disposal.
Conclusion
Oil and gas regulation in Ohio is inadequate to protect human health, safety, and environment,
and many of those living in Ohio’s shale play suffer as a result. Furthermore, the inadequate
regulation of oil and gas waste in the state, threatens Ohio’s ability to maintain its primacy in
carrying out the CWA and RCRCRA. FreshWater respectfully requests that that Governor issue
a moratorium on all further gas development until the risks of development in the State of Ohio
are better understood and until and unless reasonable regulations have been put in place to
remedy these grave issues.
Sincerely,

Megan M. Hunter, Esq.
mhunter@fairshake-els.org

public risks exposure to NORM via radon inhalation, groundwater ingestion, surface-water ingestion,
and food ingestion. Improper disposal of NORM may contaminate soil and water and lead to higher
indoor radon levels in nearby buildings”) (“NORM concentrations in some oil and gas wastes are similar
to those found in uranium mill tailings, which are heavily regulated under the Atomic Energy Act”); see
also Dominic Digiulio and Seth Shonkoff, Is Produced Water Safe? The Magazine for Environmental
Managers (Aug. 2017) (describing that radium in sediment downstream from wastewater treatment
plants accepting oil and gas waste has accumulated to levels that require disposal at a licensed
radioactive disposal facility; stating that elevated radium levels have been found in sediment near Class II
injection wells storing produced water in impoundment ponds; and detailing that “radium is a known
human bone, liver, and breast carcinogen with bioaccumulation factors in freshwater fish, invertebrates,
mollusks, and shells ranging from 100 to 1,000 and a half-life of 1,600 years”).
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August 8, 2019
Submitted via Electronic Mail Only
Division of Oil and Gas Resources Management
2045 Morse Road, Building F
Columbus, Ohio 43229-6693
dogrm.rules@dnr.state.oh.us
Re: Interested Party/Informal Review of proposed revisions to OAC 1501:9-1 (Oil Well
Drilling) and OAC 1501:9-7 (Class III Solution Mining) and additions of OAC 1501:9-6
(Waste Facilities)
Dear Chief Simmers:
The undersigned Commenters hereby submit the following comments on the proposed
revisions to OAC 1501:9-1 (Oil Well Drilling) and OAC 1501:9-7 (Class III Solution Mining) and
the additions of OAC 1501:9-6 (Waste Facilities) that were announced and opened for interested
party/informal review on August 1, 2019. Together, these three rule packages propose
significant changes, rescissions, and additions to the laws governing oil and gas development
and oil and gas waste disposal, as well as laws governing the underground storage of natural
gas liquids. These changes have serious implications for the public’s ability to participate in the
permitting process, fall short of adequately protecting public health and safety and the
environment, and leave undue discretion to the Chief in applicability, rendering many of them
meaningless. Despite the significance of the proposed changes, the public has been given only
seven days to comment during informal review, significantly hindering their ability to do so.
The Commenters concerns on all three rule packages are further described in the sections of this
comment that follow.
I.

OAC 1501:9-7 CLASS III SOLUTION MINING

The proposed rule amendments to OAC 1501:9-7 provide for the rescission of multiple rules
without justification and halve the time-period allotted for public input on Solution Mining
permits. The Commenters wish to highlight that OAC 1501:9-7, which governs Class III
Solution Mining, is the relevant permitting process for the creation of underground salt caverns
for the storage of natural gas liquids (“NGL”). NGL storage is anticipated to increase in Ohio
with the coordinated push to develop the Ohio River Valley into a petrochemical corridor,1 with
at least two projects currently proposed for Ohio—the Mountaineer Storage Facility and the
Hopedale NGL Caverns. The Division’s proposed rescissions remove important rules applying
See U.S. Department of Energy, Secretary Perry Announces Ethane Storage Hub Report, available at
https://www.energy.gov/articles/secretary-perry-announces-appalachian-ethane-storage-hub-report (last
accessed Aug. 8, 2019); see also Brittany Paterson, Officials Push Petrochemical Expansion, Protestors
Fight Back, https://www.wvpublic.org/post/officials-push-petrochemical-expansion-protestors-fightback#stream/0 (April 11, 2019).
1

1

to wells used for solution mining, which are in many cases the same wells used for the
underground storage of NGLs, without any additional permitting requirements for the
underground storage of NGLs. The Commenters are extremely concerned that the Division is
proposing to revoke much needed regulatory protections precisely at the moment when these
regulations will be most needed to protect the public from risks associated with high-volume
underground storage of NGLs, such as ethane.
More specifically, without limitation, the Commenters are concerned with the following aspects
of the proposed changes to the regulation of Class III Solution Mining Wells:


The halving of the public comment period on proposed solution mining projects is
extremely concerning.2 The preparation of a permit application takes months; to
nevertheless expect an affected public to provide meaningful commentary within two
weeks is unreasonable. This is especially so in light of the fact that a public objector will
likely be required to base any objections purely upon the applicant’s published legal
notice, without having access to the voluminous application materials themselves. It is
difficult to conceive how a public objector can refute the notion that her concerns are
“not relevant to the issues of public health or safety, [are] without substance, or may be
addressed with permit terms or conditions,” in light of this restrictive timeframe.3



The unexplained rescission of O.A.C. 1501:9-7-12, which in its current form imposes
desirable protective setback requirements for the construction of Class III Solution
Mining Wells, is deeply concerning and requires justification. On their face, these
relaxed rules regrettably affect Ohioans ability to remain safe in their homes, in their
travels, and in their consumption of underground drinking waters.



The unexplained rescission of O.A.C. 1501:9-7-03, which in its current form prohibits the
construction of any solution mining well without a permit.



The unexplained rescission of O.A.C. 1501:9-7-06, which in its current form states that
the Chief may identify and “shall protect, as an underground source of drinking water,
all aquifers or parts of aquifers that meet the definition of “underground source of
drinking water,” and clarifies that an aquifer that meets the definition of “underground
source of drinking water” is the same even if it has not been specifically identified by the
Chief.

In addition, it does not appear that the proposed rules as presented on the announcement on
ODNR’s website regarding review, present the draft rules in a manner such that the public can
understand what revisions are even being proposed. While rescissions are clearly stated, the
rules do not contain strikeouts or distinguished added language, making it very difficult for an

2
3

Cf. proposed O.A.C. 1501:9-7-07(G)(2) with current subsection (H)(4).
See current O.A.C. 1501:9-7-07(H)(4)(c); proposed subsection (G)(2)(c).
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individual to conduct a meaningful review of all the proposed changes in the seven-day
timeframe allotted for this informal review.

II.

OAC 1501:9-6 WASTE FACILITIES

The proposed rules at OAC 1501:9-6 have been long-awaited by Ohioans concerned with or
impacted by oil and gas waste disposal. The Commenters acknowledge that the development of
some set of regulations to govern oil and gas waste facilities in the State is an improvement
from the current status of ad hoc orders issued by the Chief without any opportunity for public
input. However, the Commenters alert the Division to the following serious concerns regarding
the proposed rules:
A. The proposed regulation of radioactive materials is not sufficient to protect human
health and the environment
The proposed rules perpetuate an ongoing problem in Ohio law, where much of the waste
associated with oil and gas development is explicitly exempted from relevant laws governing
radioactive materials, despite it being widely understood that oil and gas waste, particularly
from the Marcellus and Utica Shale formations, contains levels of radioactivity that pose a threat
to human health and the environment.4
The proposed rules adopt the definition of Technologically Enhanced Naturally Occurring
Radioactive Material (“TENORM”) used in R.C. 3748.01(X). As a result, the definition of
TENORM does “not include drill cuttings,”5 despite U.S. EPA classifying them as TENORM,
and despite them being known sources of elevated radioactive elements.6 By continuing to omit
drill cuttings from the TENORM definition, the Division is preventing a substantial portion of
oil and gas waste from being regulated appropriately for the actual characteristics it exhibits.
The proposed definition of TENORM also does not appear to include produced water, brine, or
other fluids unless they have been “recirculated” in a well. This carve-out is unacceptable given
that these fluids, prior to recirculation, are known to have high levels of radioactivity and are

See Marvin Resnikoff, Radioactivity in Marcellus Shale (May 2010), available at
https://pdfs.semanticscholar.org/33bc/a35df6d31717a7b05ece7ca486d40e703917.pdf.
5 OAC 3701:1-43-01(H).
6 U.S. EPA, Radioactive Waste Material from Oil and Gas Drilling,
https://www.epa.gov/radtown/radioactive-waste-material-oil-and-gas-drilling (last accessed Aug 2,
2019); Conference of Radiation Control Program Directors, Inc., E-42 Task Force Report Review of
TENORM in the Oil and Gas Industry (June 2015), Publication No. CRCPD E-15-2 available at
https://cdn.ymaws.com/www.crcpd.org/resource/collection/89CD4979-9A4C-41AF-88322F1EA116A8C0/E-42_Report_Review_of_TENORM.pdf.
4
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classified by U.S. EPA as TENORM “because the extraction process concentrates the naturally
occurring radionuclides and exposes them to the surface environment and human contact.”7
In addition to the above-described concerns with the definition of TENORM, the rules do not
account for the fact that NORM can present just as much of a threat to public health and safety
and the environment as TENORM, particularly if that NORM is being accumulated in a given
location over time. The relevant factor to human health and the environment is not whether a
substance is classified as NORM or TENORM, but the activity concentration and/or volume of
radioactive materials.8 Indeed, the continued deposition of NORM wastes in the environment
can lead to radioactivity levels that exceed limits for public health.9 Yet, the proposed rules
require waste facilities accepting TENORM to submit a radiation protection plan to the Chief,
but there is no such requirement for facilities only processing NORM.
The Commenters request that the rules be revised to finally provide oil and gas waste with
comprehensive monitoring, tracking, and safety requirements for handling, treatment, and
disposal that recognizes their radioactive qualities. This at the very least must include portal
monitors for all oil and gas waste processing facilities, periodic testing of oil and gas waste
processing facilities to track the impact of continued NORM deposits, and testing of oil and gas
waste proposed to leave the waste facility for final disposal destinations for radioactivity levels
to ensure appropriate disposal. As is, the rules leave it to operators to implement radioactivity
monitoring protocols and to classify and treat waste accordingly. This is not an effective or
reasonable regulatory scheme for radioactive waste, as evidenced repeatedly by increasing

U.S. EPA, TENORM: Oil and Gas Production Wastes, https://www.epa.gov/radiation/tenorm-oil-andgas-production-wastes (last accessed Aug 7, 2019).
8 Ruth E. McBurney, CHP, Development of a Regulatory Framework for Naturally Occurring Radioactive
Material in the United States (November 2018), available at
https://www.iaea.org/resources/webinar/development-of-a-regulatory-framework-for-naturallyoccurring-radioactive-material-experience-of-the-united-states (stating “NORM and TENORM are
physically the same,” but the definition of what constitutes “technologically enhanced” varies from
organization to organization; further stating that “health physicists treat NORM and TENORM the
same,” addressing TENORM/NORM based on activity concentration and/or volume “regardless of
definition.”).
9 Id.; see K.P. Smith, Argonne National Laboratory, sponsored by U.S. Department of Energy, An
Overview of Naturally Occurring Radioactive Materials in the Petroleum Industry (December 1992),
available at https://www.osti.gov/servlets/purl/6594778 (“Risk to workers is increased at disposal facilities
where NORM-contaminated wastes and equipment are buried without radiation control features…The
general public risks exposure to NORM via radon inhalation, groundwater ingestion, surface-water
ingestion, and food ingestion. Improper disposal of NORM may contaminate soil and water and lead to
higher indoor radon levels in nearby buildings”) (“NORM concentrations in some oil and gas wastes are
similar to those found in uranium mill tailings, which are heavily regulated under the Atomic Energy
Act”).
7
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radioactivity levels in the environment, including drinking water sources, stemming from
underregulated oil and gas waste disposal.10
B. The proposed rules lack adequate opportunity for meaningful public participation
The proposed rules outline a public participation process for applications for waste facilities.
However, this process does not require public notice and comment for the Chief to act on
permit amendments or construction modifications. The Commenters request that public notice
and comment be provided for permit amendments and construction modifications, as both can
have significant implications for surrounding property owners and community members.
The proposed rules also do not require existing oil and gas waste facilities to go through the
Application process, including the public notice and comment requirements. This is an
enormous concern. Currently, the Division has minimal records on existing oil and gas waste
facilities, and accordingly the public is able to gather minimal to no information about the oil
and gas waste facilities. The proposed rules should address this significant shortfall.
Application requirements, including the public notice and comment period, must apply to
existing waste facilities in order to create the public records necessary for the public to
understand the public health and safety and environmental risks they are being exposed to
from these facilities and to enable them to make decisions accordingly. Likewise, the Division
needs the information that would be garnered in the Application process in order to ascertain
and appropriately regulate existing waste facilities.
C. The proposed rules leave an unreasonable amount of discretion to the Chief without
clear criteria or even guidance for decision-making
The proposed rules contain numerous provisions that provide the Chief sole discretion to waive
the requirements set forth, without including any criteria or guidance for when the Chief may
exercise such a waiver. This is unacceptable. This extreme level of discretion creates an unclear
and inconsistent regulatory framework, leaving the public and the environment without

See e.g. Joshua B. Pribanic and Talia Weiner, Pennsylvania is Discharging Radioactive Fracking Waste Into
Rivers as Landfill Leachate, Impacting the Chesapeake Bay & Ohio River Watersheds, PUBLIC HERALD, available at
https://publicherald.org/pennsylvania-is-discharging-radioactive-fracking-waste-into-rivers-as-landfillleachate-impacting-the-chesapeake-bay-ohio-river-watersheds/ (Aug. 7, 2019) (indicating that billions of
gallons of untested radionuclides are discharged into the waters of Pennsylvania each year, harming
wastewater treatment plants functionality and accumulating in river sediment); see also Dominic Digiulio
and Seth Shonkoff, Is Produced Water Safe? THE MAGAZINE FOR ENVIRONMENTAL MANAGERS (Aug. 2017)
(describing that radium in sediment downstream from wastewater treatment plants accepting oil and gas
waste has accumulated to levels that require disposal at a licensed radioactive disposal facility; stating
that elevated radium levels have been found in sediment near Class II injection wells storing produced
water in impoundment ponds; and detailing that “radium is a known human bone, liver, and breast
carcinogen with bioaccumulation factors in freshwater fish, invertebrates, mollusks, and shells ranging
from 100 to 1,000 and a half-life of 1,600 years”).
10
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reliable and enforceable protection. Examples of this unreasonable waiver ability and its
potential impact include the following, without limitation:


Proposed 1501: 9-6-02(B)(7): Permits the waiver by the Chief of any requirement set forth
regarding the surface location and siting of the oil and gas facility. Thus the Chief is
given the authority to waive requirements that waste facilities not be located in
floodplains; in residential areas; within 100 feet of wetlands, waters of the state, springs,
ponds, or water wells; or within 1,000 feet of drinking water intake emergency
management zones, occupied dwellings or public buildings, and of the 5-year time of
travel associated with public drinking water supply. The rules as proposed allow the
Chief to grant a written request to waive any of these criteria if the Applicant simply
describes its protocol to mitigate damage to public health or the environment. This level
of discretion has the ability to render all protections set forth in this section meaningless.



Proposed 1501: 9-6-02(D)(3)(i): Permits the waiver by the Chief of any application
requirement regarding what must be included in oil and gas waste facility plans. As
proposed, this provision allows the Chief to waive requirements for facility spill plans,
geotechnical reports, erosion and sediment control, containment design, stormwater
hydraulic reports, design and construction drawings, emergency release conveyance
maps, and dust control plans simply upon the Applicant and their hired engineer
providing a written request for a waiver with their application and providing the basis
for that request. This provision contains no criteria or guidance for when the Chief shall
grant such a request, leaving the matter purely to the Chief’s discretion. Again, this
level of discretion has the potential to render all application requirements meaningless,
and it certainly precludes the existence of a consistent, predictable regulatory
framework.



Proposed 1501: 9-6-02(F)(3)(f): Makes every requirement for modification during
construction of a waste facility waivable by the chief. Again, no criteria or guidance for
when waiver should occur is provided. This is unacceptable.



Proposed 1501: 9-6-02(G)(3)(a): Allows the Chief to waive the requirement for a
preoperational site review purely if the Chief “determines the preoperational site review
is not necessary,” again without providing any criteria or guidance for when such an
event might occur.



Proposed 1501: 9-6-02(H)(5): Allows the Chief to waive the requirements for amending
the permit without providing any criteria or guidance for when this waiver may occur.



Proposed 1501: 9-6-02(J)(3): Allows the Chief to waive any requirement of the
verification of integrity upon written request and justification without providing any
criteria or guidance for when this waiver should be granted.
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Proposed 1501:9-6-03(A): Allows any of the operational requirements for waste facilities
to be waived by the Chief upon written request without providing any criteria or
guidance for when this waiver should be granted. Operational requirements that could
be waived under this provision include requirements for classification of waste,
containment integrity, recordkeeping, and inspections, among other operational
requirements that would play a critical role in ensuring safe operations and the
protection of human health and the environment.

The Commenters request that this broad waiver authority be removed from the abovedescribed provisions. In the event it is not removed, the Commenters request that substantive
criteria be included to describe those specific circumstances in which a waiver may be granted.
D. The proposed rules do not adequately address existing oil and gas waste facilities and
propose unreasonable exceptions for “temporary oil and gas waste facilities”
The proposed rules exempt “temporary oil and gas waste facilities” from nearly all of the
requirements contained therein. And while a temporary oil and gas waste facility is only
supposed to operate as such for one-year, the rule provides for the renewal of this status for an
additional year. The proposed rule does not clearly prevent waste facilities from exploiting the
“temporary” status loophole indefinitely through changes in ownership. If a “temporary oil
and gas waste facility” category is going to exist, the rules must better limit the time period that
such a facility may qualify for this definition—that time period should be no more than three
months, with one subsequent renewal. As written, the rules allow an oil and gas waste facility
to be considered “temporary” for at least two years, and during that time frame the facility is
only obligated to meet only the following two requirements: (1) aggregate the waste products in
the manner described in the application and (2) follow the requirements for surface locations
detailed in the rule (all of which are waivable by the Chief upon written request). This is a
dangerous exemption that must be corrected in order to protect public health, safety, and the
environment.
The proposed rules also exempt existing oil and gas waste facilities from the surface location
requirements. This grandfathering in of existing facilities will permit dangerously sited
facilities to continue on with business as usual, and is unacceptable. The proposed rules should
be revised to ensure all new requirements apply to existing waste facilities.
E. The proposed rules include standards that will result in further environmental
degradation from oil and gas waste facilities and that are not protective of human
health and safety
As written, the proposed rules (even without the ability for the Chief to waive them at his sole
discretion) simply are not adequate to protect human health and the environment and will
unquestionably lead to further environmental degradation. The Commenters’ concerns in this
regard include at least the following:
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The proposed rules provide that oil and gas waste facilities may be located within 100
feet of wetlands, waters of the state, developed springs, water wells, and ponds. This is
not a sufficient buffer to protect these freshwater resources. To date, oil and gas waste
facilities have contaminated wetlands and ponds with brine and oilfield waste.
Documented problems with waste facilities also include secondary containment failures,
lack of secondary containment, and spills and leaching of brine and oilfield waste onto
ground. A buffer of at least 2,000 feet should be required around wetlands, waters of the
state, developed springs, water wells, and ponds.



The proposed rules require that the Chief issue a permit if the application complies with
the requirement of the new rule (most of which can be waived upon request), the
method of oil and gas management will not be in violation of law, and the facility is
“protective of human health or safety and prevents substantial damage to the
environment.” This standard is inadequate. First, the term “or” should be replaced with
“and” to be clear that the facility must be protective of both human health and safety.
Second, the standard “prevents substantial damage to the environment” is ambiguous
and vague, and indeed permits all damage short of this ambiguous and vague
“substantial damage.” Taken together, the rules require the Chief to issue a permit
based on vague and ambiguous circumstances, making it difficult for the Chief to even
exercise the authority to deny a permit when a proposed facility threatens public health
and fails to take obvious steps to minimize or reduce environmental harm.



The proposed rules do not require the lining of pits storing oil and gas waste to protect
groundwater resources.



The proposed rules do not require the fencing of waste facilities. They also do not
require pits, impoundments, open top tanks, and similar components to be screened,
netted, or otherwise rendered non-hazardous to wildlife. Without such additions, the
rules are not protective of public health and safety, and do not adequately protect
wildlife from becoming trapped or drowning in these operations.



The proposed rules prohibit the location of oil and gas waste facilities within 1,000 feet
of an occupied dwelling or public building unless the site is zoned industrial or the
owner of surrounding property consents to the siting of the waste facility. This setback
should be increased, and the Commenters recommend that these facilities be located no
closer than 1 mile to any occupied dwelling or public building used as a place of
education, entertainment, lodging or occupancy. The ability for the property owner to
remove this requirement by consenting to the location also should not be permitted; as
written, this provision leaves children, tenants, among other non-owners, vulnerable to
exposure because the person who owns their property consented to the location of an oil
and gas facility near their home.
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III.

The proposed rules prohibit the location of oil and gas waste facilities within 1,000 feet
of the 5-year time of travel associated with a public drinking water supply, as delineated
and endorsed under the “Source Water Assessment and Protection Program” and within
1,000 feet of the emergency management zone of a public water system intake. These
buffers are not adequate to protect public health and safety and should be extended to
one mile.
OAC 1501:9-1 OIL WELL DRILLING

Pursuant to the five-year review, ODNR is proposing to update rules under Chapter 1501:9-1 of
the Ohio Revised Code, entitled “Oil Well Drilling.” As an initial matter, ODNR should
consider updating the title of this section to encompass all the wells the rules cover in addition
to just oil wells in order to provide clarity for the public.
It should also be reiterated that the extremely short timeframe ODNR has allowed the public to
review and comment on such a substantial amount of regulations up for a five-year review
hinders the quality of information the public is being allowed to provide for the division. The
Division should re-open the public’s comment period for these proposed rule changes. Even
with the short timeframe for review, it is clear that the rulemaking provides for a number of
substantial changes that need further revision for clarity and/or protection of human health and
the environment.
A. The Division’s permit review period and procedure remains inadequate to ensure
protection of public health and the environment.
The proposed rule modifies OAC Section 1501:9-1-02(B) and the procedure for the Division to
review and approve or deny permits. The timelines by which the Division is required to review
permits pursuant to the rule are (1) within seven business days of filing an expedited
application for a permit; (2) within twenty-one business days of the filing of a complete
application in a non-urbanized area; and (3) within 30 business days of the filing of an
application within an urbanized area. All of these timeframes are woefully inadequate for the
Division to ensure the protection of human health and the environment, and to ensure that the
relevant provisions of Ohio law will be followed.
Importantly, these timeframes also essentially ensure that the public will be cut out of the
process completely. With each new study conducted on the topic, the serious public health
consequences of living near natural gas wells is becoming better understood. Research shows
that populations near oil and gas wells are at higher risk of respiratory, neurological, and other
health impacts, and are at higher risk of lifetime cancer than residents who do not live near oil
and gas wells.11 Research also shows a higher rate of congenial heart defects, neural tube

McKenzie LM, Witter RZ, Newman LS, Adgate JL, Human health risk assessment of air emissions from
development of unconventional natural gas resources. Sci Total Environ (2012).
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defects, and low birth weights associated with proximity to oil and gas wells.12 By limiting the
permit review period, the Division is only allowing a cursory review of these potential health
impacts for each well and well site. Even worse, cutting out the adversely affected public from
the process altogether is unconscionable, and a violation of the ODNR’s duties to protect the
safety and health of the public. Thus, the Division should update its permitting review rules to
allow input from public through public comments and a public hearing, and extend the time
period for review in order to consider public comments and hold public hearings on well
permits.
B. The water sampling provision is inadequate to protect water supplies.
The water sampling provision at 1501:9-1-02(F) remains inadequate to ensure protection of
water supplies. The provision extends the water sampling distance to 500 feet of a proposed
well location in an urbanized area and one thousand-five hundred feet of a proposed horizontal
wellhead. Neither of these distances are justified by the risks to water supplies posed by vertical
and horizontal wells. The sampling radius for other states that allow unconventional oil and gas
development is a 2,500 feet radius or more.13 There is no reason Ohio should be less protective
of its citizens’ water supplies than other states. In addition to requiring a greater distance that
better encompasses water supplies at risk, the sample results should either be required to be
submitted to the state and therefore subject to public records laws, or the law should make it
clear that copies of the samples should be provided to each landowner or resident.
Finally, Ohio should follow the lead of other states with significant oil and gas development
and implement in its regulations a presumption of liability in cases of alleged water quality and
quantity impacts to nearby water supplies.14 Where landowners are forced to challenged
rebuttals to this presumption and where landowners are forced into courts to prove that oil and
gas wells caused impacts to their water supplies, the law should allow for recovery of attorneys
fees and costs of bringing those actions. Ohio regulators are surely aware of the fees and costs
landowners face in litigating such cases, and putting those costs on Ohio’s citizens effectively
bars them from affording legal representation in protecting their water supplies.15
C. ODNR should be building on its safety standards, not rescinding them.

McKenzie LM, Guo R, Witter RZ, Savitz DA, Newman LS, Adgate JL
Birth outcomes and maternal residential proximity to natural gas development in rural Colorado.
Environ Health Perspect. 2014; Casey JA, Savitz DA, Rasmussen SG, Ogburn EL, Pollak J, Mercer DG, et
al. Unconventional Natural Gas Development and Birth Outcomes in Pennsylvania, USA. Epidemiol
Camb Mass. ( 2015), found at: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4738074/; Stacy SL, Brink
LL, Larkin JC, Sadovsky Y, Goldstein BD, Pitt BR, Talbott EO, Perinatal outcomes and unconventional
natural gas operations in Southwest Pennsylvania PLoS One. (2015).
13 See e.g. Colorado Oil and Gas Conservation Commission Rule 609, providing for baseline and
subsequent monitoring samples to be collecting within a ½ mile radius of a proposed oil and gas well.
14 See eg. 58 Pa.Cons.Stat.Ann. § 3218(c); W.Va. Code §§ 22-6-35.
12
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The rescission of OAC 1501:9-1-05, entitled “Safety” is unreasonable, and a step in the wrong
direction. The reason given for the rescission is that the provision is duplicative in light of the
minimum requirements at Ohio Revised Code § 1509.021. O.R.C. 1509.021 provides some of the
nation’s most lenient setback requirements for oil and gas well locations, including allowing gas
wells to be located just 100 feet from occupied private residences.16 Rather than rely on the
legislator’s minimum setback standards and assuming the Division’s job in implementing safety
setbacks is complete, ODNR must use its presumed expertise and experience in order to
implement adequate safety standards and setbacks to protecting the public and Ohio’s
environmental resources.
The setbacks in the Ohio Revised Code do not offer anywhere near the amount of protection to
residential structures, streams, and other human and natural resources, especially considering
worst case scenario events that occur on well sites. For example, on June 28, 2014 the Eisenbarth
Wellpad in Monroe County was consumed by fire and suffered a series of explosions. An
extraordinary amount of chemicals and pollutants entered the atmosphere and settled on
nearby properties, and runoff from the site entered the nearby Opposum Creek, which
discharges into the Ohio River just 1.7 miles upstream of a public water intake.17 This incident
caused severe fish kills in the Creek and posed a major health hazard to local residents.
Unfortunately, these well pad fire incidents continue to occur, causing evacuations for residents
within a 1-mile radius of the well sites.18 Ohio should consider these scenarios when developing
minimum setback requirements for well sites. Ohio should not wait for the next five-year
review to implement greater setbacks for natural resources, such as streams and lakes, public
and private water supplies, and occupied structures. If setbacks aren’t in place over the next
five years these resources and the public are put at unnecessary risks due to potential fires and
explosions.
Moreover, well sites often pose a nuisance to neighboring properties in their day-to-day
operations. Ohio residents often complain of excessive odors, vibrations, noise, and visible
emissions impacting themselves, their families, and their properties.19 The majority of scientific
studies have found an adverse correlation between the distance of a home from active oil or gas
well and adverse health outcomes.20 Experts have found that setbacks of at least ¼ mile from an

O.R.C. § 1509.021(H).
United States Environmental Protection Agency, Pollution/Situation Report, Statoil Eisenbarth Well
Response (July 15, 2014).
18 See https://wtov9.com/news/local/well-pad-explosion-fire-forces-evacuations-in-powhatan-point-area;
https://marcellusdrilling.com/2018/02/xto-energy-utica-well-explosion-in-belmont-county-100-evacuated/
19 Grant, J., Fracking in Ohio series: Some Ohio residents who complained about oil and gas feel ‘abandoned’ by the
state, ALLEGHENY FRONT (June 2019)(noting records showing that thousands of complaints have been filed
with ODNR related to oil and gas activities in recent years).
20 Wong, N. Existing scientific literature on setback distances from oil and gas development sites (June
2017), available at https://www.stand.la/uploads/5/3/9/0/53904099/2500_literature_review_reportfinal_jul13.pdf
16
17
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area where human activity takes place is appropriate to protect human health, and distances
should be greater from more vulnerable groups such as schools, daycares, and hospitals.21
Neighboring states provide for setbacks from residences that are at least five times greater than
Ohio’s.22 In addition, urban area setbacks should not differ from rural area setbacks. There is no
reason a residence in an urban area should be offered more protection than a residence in a
rural area. Overall, ODNR should listen to its citizens and utilize modern scientific studies and
experts in developing minimum setback requirements that ensure these nuisances and health
impacts do not occur to Ohio’s citizens.
D. The anti-collision plan regulations are incomplete in order to ensure compliance.
The new rules at OAC 1501:9-1-02(A)(7) propose an “anti-collision” plan for wells that will be
less than 100 feet apart at the surface. While in general such a plan is a prudent measure to
include the regulations, it is unclear why the Division settled on the 100-foot number for
implementation of the plan. The Division should provide justification for why all wells should
not be required to develop an anti-collision plan. The Division should also consider
implementing mandatory setbacks for wells to avoid collision altogether.
The rules themselves lack both standards and clarity and should be improved in order to
implement their purpose of ensuring collisions do not occur. The reports and plan requirements
provide guidelines for operators to develop plans to avoid collisions for horizontal wells but the
rules do not provide for any type of clear monitoring for implementing the plans. The ODNR
should require detailed monitoring and periodic detailed reports of actual wellbore
construction and progression in a way that ensures that collision is being avoided.
The provision at OAC 1501:9-1-02(A)(7) also provides that “the Chief may require as a permit
condition, the development of a simultaneous operations plan (SIMOPS) that describes in detail
how the producing well(s) and associated production equipment will be decommissioned
during the drilling and production of additional wells.” (Emphases added). The wording of this
proposed rule makes SIMOPS discretionary where there is no reason that such plans should not
be mandatory in light of the purpose of the regulation.
E. The surety bond amount is too low and puts Ohio tax payers at risk of paying for
plugging and cleanup activities.
The surety bond requirements remain inadequate to provide the public any kind of reasonable
assurances that they will not be on the hook for cleanup, remediation, and plugging activities.
The surety bond is conditioned on compliance with restoration requirements of O.R.C. §

Lewis, C., Greiner, L.H., Brown, D.R., Setback distances for unconventional oil and gas development:
Delphi study results, PLoS One, (2018), available at
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6095590/
22 See 18 Pa C.S.A. § 3215(a) and WV Code 22-6A-12(a).
21
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1509.072, plugging requirements of O.R.C. § 1509.12, and all rules and orders of the chief related
to compliance with oil and gas laws and regulations.23
Realistically, the five-thousand dollar amount for a single well would not cover many issues
that arise with compliance with Ohio’s laws and regulations, and would not cover plugging
requirements should a well be abandoned. In general the cost of plugging a well depends on the
depth of the well.24 Deep wells in Ohio can cost up to $200,000 to plug for a single well.25 It is
vital that bond requirements at least reflect the cost of plugging wells for the protection of
public, and so that the burden of plugging abandoned wells is not further put onto Ohio’s
taxpayers.
In addition, the five-thousand dollar surety bond doesn’t cover other potential impacts that
each gas well poses. This amount certainly doesn’t cover clean up and response costs related to
the well fires that have occurred in Ohio. If an Ohio landowner’s water supply is impacted by
an oil and gas well, five-thousand dollars would not even cover the cost of drilling a new
domestic water well. Altogether, Ohio’s surety bond requirements should be revised to cover
the restoration, remediation, and plugging requirements of the Ohio Revised Code.
IV.

PROCEDURAL CONCERNS

Lastly, the Commenters are concerned about the interaction with these proposed rule packages
and the language contained in certain riders to HB166 of 2019 (creating the Fiscal Year 2020-21
Operating budget). Specifically, Section 121.95 of the Act mandates a rule inventory process for
state agencies, and additionally places a “two-for-one” burden on rulemaking:
“BEGINNING ON THE EFFECTIVE DATE OF THIS SECTION AND ENDING ON
JUNE 30, 2023, A STATE AGENCY MAY NOT ADOPT A NEW REGULATORY
RESTRICTION UNLESS IT SIMULTANEOUSLY REMOVES TWO OR MORE
OTHER EXISTING REGULATORY RESTRICTIONS. THE STATE AGENCY MAY
NOT SATISFY THIS SECTION BY MERGING TWO OR MORE EXISTING
REGULATORY RESTRICTIONS INTO A SINGLE SURVIVING REGULATORY
RESTRICTION.”
The effective date of the two-for-one restriction is October 17, 2019.26 The rules-adoption process
mandated by R.C. 119.03 must begin with the filing of the proposed rule (along with a rule
summary and fiscal analysis) with the Secretary of State and Legislative Service Commission a
O.R.C. § 1509.07(B)(2).
Joyce, S., The Rising Cost of Cleaning Up After Oil and Gas (Oct. 1, 2015), found at:
http://insideenergy.org/2015/10/01/the-rising-cost-of-cleaning-up-after-oil-and-gas/
25 Patterson, B., Orphan Wells: States Wrestle With Soaring Costs For Oil & Gas Industry Mess, found at:
https://ohiovalleyresource.org/2018/09/07/orphan-wells-states-wrestle-with-soaring-costs-for-oil-gasindustry-mess/
26 HB166, 133rd Gen. Assembly, §812.10.
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minimum of 65 days prior to the final adoption of the rule.27 Accordingly, in order to avoid the
restrictions of the two-for-one language in the 2020-2021 Operating Budget, the Division will
need to begin this process no later than August 12. Because the Division’s imposed deadline for
commenting at the interested party/informal review stage is August 8, this functionally means
the Division will have only one full business day to review and consider interested parties’
comments before it is obligated to proceed with formal rulemaking.
While Commenters are cognizant of the pressures the two-for-one restriction places on ODNR –
and, indeed, the entire administrative state – this highly restrictive timeframe seriously calls
into question what value can be provided by the interested party/informal review process.
DOGRM’s stated purpose of conducting informal review is that the “rulemaking workgroup
will evaluate all comments and will revise the draft rule in response to constructive
comments.”28 The seven-day deadline seriously hampers the ability to produce substantively
“constructive” comments. Moreover, the notion that ONDR can make considered revisions
based upon the feedback provided by BEN or likeminded stakeholders in a single day strains
credulity. Accordingly, Commenters would respectfully pose the following questions to the
Division:


Is it, in fact, the agency’s intention to proceed with the R.C. 119.03 rulemaking
procedures in a timeframe that will avoid the strictures of the two-for-one legislation?



Are the proposed rule rescissions at OAC 1501:9-7 (Class III Solution Mining) designed
to offset the new regulatory requirements in OAC 1501:9-6 (Waste Facilities) in the event
this cannot be accomplished?



Will the failure to complete formal rulemaking prior to October 17 preclude the Division
from enacting the proposed rules at OAC 1501:9-6 (Waste Facilities)? Has the
Department identified which, if any, further rule rescissions might be needed to enact
this entirely-new regime of rules?



If the Division intends to hurry the informal review process in light of the impending
two-for-one restriction, why was interested party/informal review delayed until this late
hour, some five years after the enactment of R.C. 1509.22(c)?



The Executive Summary of proposed revisions to OAC 1501:9-7 (Class III Solution
Mining) states that as part of the five year review process, the Division’s efforts have
included “outreach to Ohio’s Class III operators for input and review of the proposed
rules.” Similarly, the Division indicates that in proposing rules OAC 1501:9-6 (Waste

R.C. 119.03(B). The Division must follow the rule promulgation procedure provided for in R.C. Chapter
119 pursuant to R.C. 1509.03(A).
28 Ohio Department of Natural Resources, Division of Oil and Gas Resources, “Opportunities for
Involvement” (accessed August 1, 2019) available at http://oilandgas.ohiodnr.gov/lawsregulations/opportunities-for-involvement.
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Facilities), it “has worked with industry experts to solicit input and review.” Which
entities has the Division engaged in the development of the package of draft rules prior
to the Division’s making them available for informal review? What was the content of
those communications, and what was the timeframe in which they were sought?

V. CONCLUSION
The Commenters ask that the concerns raised herein be thoroughly reviewed and addressed.
The Commenters again raise the concern that the seven-day time period for informal review is
prohibitive of the Division engaging in meaningful consideration of the comments. The
Commenters also again raise the concern that this short time-period for informal review has
limited their ability to present all concerns they have regarding the proposed rules. Lastly, the
Commenters reiterate that the extent of this rulemaking has serious implications for Ohioans’
public health and safety and environmental quality and encourage the Division to make the
changes requested and answer the questions posed herein.
Respectfully submitted,

Megan M. Hunter
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Leatra Harper
Statewide
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Vanessa Pesec, President
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Athens County's Future Action Network
Steering Committee
Heather Cantino, Chair

Radioactive Waste Alert
Carolyn Harding
Franklin County

Frackfree Mahoning
Mahoning County

TreezPlease
Mahoning County

Guardians of Mill Creek Park
Mahoning County

Dr. Ted Auch
Cuyahoga County

Youngstown Community Drinking Water
Protection Bill of Rights.
Mahoning County

Alison Auciello
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